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FRTOAY,  FEBRUARY  3,  1995 

House  of  Representatives, 
Subcommittee  on  Commercial  and 

Administrative  Law, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  9:30  a.m.,  in  room 
2226,   Raybum   House   Office   Building,   Hon.   George  W.   Grekas 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  George  W.  Gekas,  Steve  Chabot,  Mi- 
chael Patrick  Flanagan,  Bob  Barr,  John  Bryant  of  Texas,  John 
Conyers,  Jr.,  Jack  Reed,  and  Jerrold  Nadler. 

Subcommittee  staff  present:  Raymond  V.  Smietanka,  coimsel; 
Charles  E.  Kern  III,  counsel;  Roger  T.  Fleming,  counsel;  and 
Susana  Gutierrez,  secretary;  full  committee  staff  present: 
Agnieszka  Fryszman,  minority  counsel;  Perry  Apelbaum,  minority 
counsel;  and  Paul  J.  Drolet,  minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  GEKAS 

Mr.  Gekas.  The  hour  of  9:30  having  arrived,  the  meeting  of  the 
subcommittee  will  come  to  order.  We  will  now  recess  until  a 
quorum  appears. 

For  the  benefit  of  the  audience,  I  am  intent  on  beginning  every 
meeting  under  our  jurisdiction  on  time.  I  just  did.  And  now  we  will 
enjoy  a  recess. 

[Recess.] 

Mr.  Gekas.  The  time  of  the  recess  having  expired  and  noticing 
a  quorum  in  the  person  of  the  distinguished  gentleman  from  Rhode 
Island,  Mr.  Reed,  who  has  been  designated  as  the  ranking  member 
to  serve  on  this  subcommittee.  We  will  now  begin  the  function  of 
the  subcommittee. 

The  subject  matter  for  today  is  H.R.  9,  which  has  abundant  co- 
sponsors  and  which  would  create  jobs,  enhance  wages,  strengthen 
property  rights,  maintain  certain  economic  liberties,  decentralize 
and  reauce  the  power  of  the  Federal  Government  with  respect  to 
the  States,  and  citizens  of  the  United  States;  and  increase  the  ac- 
countability of  Federal  officials. 

It  is  the  responsibility  of  this  subcommittee  to  determine  the  best 
features  and  other  options  to  titles  VI,  VII,  and  VIII.  The  witnesses 
at  this  hearing  will  be  concentrating  on  the  relevant  portions  of 
those  titles. 

(1) 


This  morning's  session  will  be  comprised  of  an  exposition  on  title 
VI  and  later  in  the  morning  on  title  VIII.  We  will  leave  the  meat 
of  the  sandwich,  title  VII,  until  Monday  at  2  p.m..  When  we  have 
completed  the  process,  we  will  have  gone  a  long  way  in  raising  the 
visibility  of  this  complex  problem. 

It  is  no  secret  to  any  American  involved  in  the  workplace  that 
regulations  are  the  subject  of  controversy,  burden,  and  sometimes 
opportunity.  But  most  of  the  time,  reflations  are  a  hindrance  to 
freedom  to  conduct  the  workplace  efficiently,  economically,  and  pro- 
ductively. We  aim  to  elicit  from  the  witnesses  the  pros  and  cons  of 
the  various  phases  and  how  best  we  can  deal  with  regulatory  flexi- 
bility or  nonflexibility  wherever  it  may  apply. 

The  important  thing  to  remember  in  all  of  this  is  that  the  Con- 
tract With  America,  which  is  propelling  the  majority  in  this  field 
and  others  has  as  one  of  its  main  tenents  the  oversight  into  the 
regulatory  problem.  So,  it  will  be  no  secret,  either  to  the  majority 
members  of  this  subcommittee  or  the  minority  members,  that  we 
on  the  majority  side  intend  to  blend  this  hearing  and  its  overall 
function — regulatory  flexibility — into  the  Contract  With  America. 
That  does  not  mean  that  H.R.  9,  and  those  relevant  titles,  will  re- 
main intact  because  they  will  be  subject  to  the  normal  legislative 
process  that  will  occur  in  this  subcommittee  and  in  the  full  Judici- 
ary Committee. 


I 
[The  bill,  H.R  9  (titles  VI,  VII,  and  VIII),  follows:] 


104th  congress 
1st  Session 


H.R.9 


To  create  jobs,  enhance  wages,  strengthen  property  rights,  maintain  certain 
economic  liberties,  decentrahze  and  reduce  the  power  of  the  Federal 
Groveniment  with  respect  to  the  States,  localities,  and  citizens  of  the 
United  States,  and  to  increase  the  accountability  of  Federal  officials. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  4,  1995 

Mr.  Archer,  Mr.  DeLay,  Mr.  Saxton,  Mrs.  Smith  of  Washington,  and  Mr. 
Tauzin  (for  themselves,  Mr.  Hastert,  Mr.  Dornan,  Mr. 
ROHRABACHER,  Mr.  Bllte,  Mr.  SMITH  of  Texas,  Mr.  Linder,  Mr.  KiM, 
Mr.  Mica,  Mr.  Bachus,  Ms.  Danxer,  Mr.  Hoke,  Mr.  Clinger,  Mr. 
Ballenger,  Mr.  Call^vhan,  Mr.  Shaw,  Mr.  Xussle,  Mr.  Largent, 
Mr.  Cox,  Mr.  Stocioian,  Mr.  Smith  of  Michigan,  Mr.  B^vker  of  Califor- 
nia, Mr.  Herger,  Mr.  Heixeman,  Mrs.  Fowler,  Mr.  Sensenbren.ver, 
Mr.  Stearns,  Mr.  Hutchinson,  Mr.  Hancock,  Mr.  Talent,  Mr.  Em- 
erson, Mr.  English  of  Pennsylvania,  Mr.  ENSIGN,  Mr.  HosTETTLER, 
Mr.  Jones,  Mr.  Tiahrt,  Mrs.  Myrick,  Mr.  Enm.ng,  Mr.  Holghton, 
Mrs.  CuBiN,  Mr.  Kingston,  Mr.  Hastings  of  Washington,  Mr.  Gxnske, 
Mr.  ScHAEFER,  Mr.  Baker  of  Louisiana,  Mr.  Hall  of  Texas,  Mr. 
Weldon  of  Florida,  Mr.  Coburn,  Mr.  Weller,  Mr.  LEWIS  of  Ken- 
tucky-, Mr.  Bunning  of  Kentucky,  Mr.  Foley,  Mr.  Inglis  of  South 
Carolina,  Mr.  LiGHTFOOT,  Mr.  ISTOOK,  Mr.  Calx'ERT,  Mr.  HOBSON,  Mr. 
Knollenberg,  Mr.  BiLlR/VKiS,  Mr.  Ha^'WORTH,  Mr.  Fox,  Mr. 
Radanovich,  Mr.  Roth,  Mr.  Wamp,  Mr.  Solomon,  Mr.  Bliley,  Mr. 
DooLiTTLE,  Mr.  Packard,  Mr.  Oilman,  Mr.  Miller  of  Florida,  Mr. 
Royce,  Mr.  FLiVNAGAN,  Mr.  Latham,  Ms.  Molin.vri,  Mr.  Gunderson, 
Mr.  Thornberry,  Mr.  RiGGS,  Mr.  ALLrVRD,  Mr.  Christensen,  Mr. 
Goodl.\tte,  Mr.  Sanford,  Mr.  Hilleary,  Mr.  Cooley,  Mr.  Wicker, 
Mr.  Bono,  Mr.  Frisa,  Mr.  McIntosh,  Mr.  E\^rett,  Mr.  Smith  of 
New  Jersey,  ^'r.  Silvdegg,  Mrs.  Johnson  of  Connecticut,  Mr.  Chrys- 
ler, Mr.  Cunningham,  Mr.  Canady,  Mr.  McCollum,  Mr.  Goodling, 
Mr.  B.vrton  of  Texas,  Mr.  Barr,  Mr.  Armey,  Mr.  FORBES,  Mrs. 
W.VLDHOLTZ,  Mr.  Tate,  Ms.  Dunn,  Mr.  McHugh,  Mr.  Crapo,  Mr. 
Kolbe,  Mr.  Paxon,  Mr.  Young  of  Florida,  Mr.  Combest,  Mr.  Coble, 
Mr.  EliRLlCH,  and  Mrs.  ME'i'ERS  of  Kansas)  introduced  the  following  bill; 
which  was  referred  as  follows: 

Titles  I-H,  referred  to  the  Committee  on  Ways  and  Means 

Title  III,  referred  to  the  Committee  on  Science  and,  in  addition,  to  the  Com- 


mittees  on  Commerce  and  Government  Reform  and  Oversight,  for  a  pe- 
riod to  be  subsequently  determined  by  the  Speaker,  in  each  case  for  con- 
sideration of  such  provisions  as  fall  within  the  jurisdiction  of  the  commit- 
tee concerned 

Title  rV,  referred  to  the  Committee  on  the  Budget  and,  in  addition,  to  the 
Committees  on  Rules,  Government  Reform  and  Oversight,  and  the  Judici- 
ary, for  a  period  to  be  subsequently  determined  by  the  Speaker,  in  each 
case  for  consideration  of  such  provisions  as  fall  within  the  jurisdiction  of 
the  committee  concerned 
Title  V,  referred  to  the  Committee  on  Grovemment  Reform  and  0\'ersight 
Title  Vl-EX,  referred  to  the  Committee  on  the  Judiciary 

Title  X,  referred  to  the  Committee  on  the  Budget  and,  in  addition,  to  the 
Committees  on  Government  Reform  and  Oversight,  Rules,  and  the  Judici- 
ary, for  a  period  to  be  subsequently  determined  by  the  Speaker,  in  each 
case  for  consideration  of  such  provisions  as  fall  within  the  jurisdiction  of 
the  committee  concerned 

Title  XI,  referred  to  the  Committee  on  Ways  and  Means  and,  in  addition,  to 
the  Committee  on  the  Budget,  for  a  period  to  be  subsequently  determined 
by  the  Speaker,  in  each  case  for  consideration  of  such  provisions  as  fall 
within  the  jurisdiction  of  the  committee  concerned 

Title  XII,  referred  to  the  Committee  on  Ways  and  Means 


A  BILL 

To  create  jobs,  enhance  wages,  strengthen  property  rights, 
maintain  certain  economic  Hberties,  deeentrahze  and  re- 
duce the  power  of  the  Federal  Government  with  respect 
to  the  States,  locaHties,  and  citizens  of  the  United  States, 
and  to  increase  the  accountabihty  of  Federal  officials. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Job  Creation  and 

5  Wage  Enhancement  Act  of  1995". 

6  SEC.  2.  TABLE  OF  CONTENTS. 

7  The  table  of  contents  for  this  Act  is  as  follows: 

•HR  9  IH 


Sec.  1.  Short  title. 

Sec.  2.  Table  of  contents. 

TITLE  I— CAPIT.VL  GAIN'S  REFORM 

Sec.   1001.  50  percent  capital  gains  deduction. 

Sec.   1002.  Indexing  of  certain  assets  for  purposes  of  determining  gain  or  loss. 
Sec.  1003.  Capital  loss  deduction  allowed  with  respect  to  sale  or  exchange  of 
principal  residence. 

TITLE  II— NEUTRAL  COST  RECOVERY 

Sec.  2001.  Depreciation  adjustment  for  certain  property  placed  in  .sen-ice  after 
December  31,  1994. 

TITLE  III— RISK  ASSESSMENT  AND  COST/BENEFIT  .VN.VLYSIS  FOR 
NEW  REGULATIONS 

Sec.  3001.  Findings 

Subtitle  A — Risk  Assessment  and  Communication 

Sec.  3101.  Short  title. 

Sec.  3102.  Purposes. 

Sec.  3103.  Effective  date;  applicability;  savings  provisions. 

Sec.  3104.  Principles  for  risk  assessment. 

Sec.  3105.  Principles  for  ri.sk  characterization  and  communication. 

Sec.  3106.  Guidelines,  plan  for  assessing  new  information,  and  report. 

Sec.  3107.  Definitions. 

Subtitle  B — Analysis  of  Risk  Reduction  Benefits  and  Costs 

Sec.  3201.  Analysis  of  risk  reduction  benefits  and  co.sts. 

Subtitle  C — Peer  Review 

Sec.  3301.  Peer  review  program. 

TITLE  IV— ESTABLISHMENT  OF  FEDERAL  REGULuVTORY  BUDGET 
COST  CONTROL 

Sec.  4001.  Amendments  to  the  Congressional  Budget  Act  of  1974. 

Sec.  4002.  President's  annual  budget  submissions. 

Sec.  4003.  Estimation  and  disclosure  of  costs  of  Federal  regulation. 

TITLE  V— STRENGTHENING  OF  PAPERWORK  REDUCTION  ACT 

Sec.  5001.  Short  title. 

Subtitle  A — Authorization  of  Appropriations 

Sec.  5101.  Authorization  of  appropriations. 

Subtitle  B — Reducing  the  Burden  of  Federal  Paperwork  on  the  Public 

Sec.  5201.  Coverage  of  all  federally  sponsored  paperwork  burdens. 
Sec.  5202.  Paperwork  reduction  goals. 

Subtitle  C — Enliancing  Gowmment  Responsibility  and  Accountability  for 
Reducing  the  Burden  of  Federal  Papenvork 
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Sec.  5301.  Reempliasiziiig  the  responsibility  of  tlie  Director  to  control  the  bur- 
den of  Federal  paperwork. 

Sec.  5302.  Eiiliancing  agency  responsibility  to  obtain  public  re\ie\v  of  propose<l 
paperNvork  burdens. 

Sec.  5303.  Expediting:  re\'iew  at  the  Office  of  Management  and  Budget. 

Sec.  5304.  Improving  public  and  agency  .scrutiny  of  pa|)envork  burdens  pro- 
posed for  renewal. 

Sec.  5305.  Protection  for  whist leblowers  of  unauthorized  pajK-rwork  burden. 

Sec.  5306.  Enhancing  public  participation. 

Sec.  5307.  E.xpediting  rcN-iew  of  an  agency  information  colle<-tion  ref|uest  with 
a  reduced  burden. 

Subtitle  D — Enhancing  Agency  Responsibility  for  Sharing  and  Dis-seniinating 
Public  Information 

Sec.  5401.  Prescribing  goven»ment\\'ide  standards  for  sharing  and  di.s.seminat- 
ing  public  information. 

Sec.  5402.  Agency  responsibilities  for  sharing  and  disseminating  public  infor- 
mation. 

Sec.  5403.  Agency  information  inventory/locator  system. 

Subtitle  E — Additional  Government  Information  Management  Responsibility 

Sec.  5501.  Strengthening  the  statistical  policy  and  coordination  functions  of  the 
Director. 

Sec.  5502.  Use  of  electronic  information  collection  and  di.s.semination  tech- 
niques to  reduce  burden. 

Sec.  5503.  Agency  implementation. 

Sec.  5504.  Automatic  data  processing  equipment  plan. 

See.  5505.  Technical  and  conforming  amendments. 

Subtitle  F— Effective  Dates 

Sec.  5601.  Effective  dates. 

TITLE  VI— STRENGTHENING  REGULuVTORY  FLEXIBILITY 

See.  6001.  Judicial  review. 

Sec.  6002.  Consideration  of  direct  and  indirect  effects  of  rules. 

Sec.  6003.  Rules  opposed  by  SBA  Chief  Counsel  for  Advocacy 

Sec.  6004.  Sen.se  of  Congress  regarding  SBA  Chief  Counsel  for  Advocacy. 

TITLE  VII— REGULATORY  IMPACT  .VN.U.YSES 

Sec.  7001.  Short  title. 

Sec.  7002.  Rule  making  notices  for  m^jor  rules. 

Sec.  7003.  Hearing  requirement  for  projMJ.sed  rules;  extension  of  comment  |>e- 

riod. 
Sec.  7004.  Regidatory  impact  anal>'sis. 
Sec.  7005.  Additional  responsibilities  of  Director  of  the  Office  of  Management 

and  Budget. 
Sec.  7006.  Standard  of  clarity. 
Sec.  7007.  Report  by  OIRA. 
Sec.  7008.  Definitions. 

TITLE  VIII— PROTECTION  AGAINST  FEDERAL  REGULATORY 
ABUSE 
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Subtitle  A — Citizens'  Regulatory  Bill  of  Ri^its 

Sec.  8101.  Citizens' regulatory  bill  of  rijrlits. 

Subtitle  B — Private  Sector  Wiistleblowers'  Protection 

See.  8201.  Short  title. 

Sec.  8202.  Purpose. 

Sec.  8203.  Coverage. 

Sec.  8204.  Prohibited  regulatory  practices. 

See.  8205.  Prohibited  regulatory  practice  as  a  defense  to  agency  action. 

Sec.  8206.  Enforcement. 

Sec.  8207.  Citizen  suits. 

Sec.  8208.  Office  of  the  Special  Counsel. 

Sec.  8209.  Relation  to  criminal  investigations. 

TITLE  K— PRFVATE  PROPERTY  RIGHTS  PROTECTIONS  iVND 
COMPEX&,\TIOX 

Sec.  9001.  Statement  of  purpose. 

Sec.  9002.  Compensation   for  Federal  agency  infringement  or  depri^■ation  of 

rigiits  to  private  property. 
Sec.  9003.  Severability. 
Sec.  9004.  DefmitioiLs. 

TITLE  X— ESTABLISHMENT  OF  FEDERAL  MANDATE  BIDGET 
COST  CONTROL 

Sec.   10001.  Amendments  to  the  Congressional  Budget  Act  of  1974. 

Sec.   10002.  President's  annual  budget  submissions. 

Sec.   10003.  Estimation  and  disclosure  of  costs  of  Federal  mandates. 

TITLE  XI— TAXPAYER  DEBT  BUY-DOWX 

Sec.   11001.  Designation  of  amounts  for  reduction  of  public  debt. 
Sec.   11002.  Public  Debt  Reduction  Tnist  Fund. 

Sec.   11003.  Taxpayer-generated  .sequestration  of  Fe<leral  .spending  to  reduce 
the  public  debt. 

TITLE  XII— SMALL  BUSINESS  INCENTI\'ES 

Sec.  12001.  Increase  in  unified  estate  and  gift  tax  credits. 

Sec.  12002.  Increase  in  expense  treatment  for  small  businesses. 

Sec.  12003.  Clarification  of  definition  of  principal  place  of  business. 

Sec.  12004.  Treatment  of  storage  of  product  samples. 


•HR  9  IH 


8 

92 


^       TITLE  VI— STRENGTHENING 
10         REGULATORY  FLEXIBILITY 

1 1  SEC.  6001.  JUDICIAL  REVIEW. 

12  (a)  In  General. — Section  611  of  title  5,  United 

13  States  Code,  is  repealed. 

14  (b)  Conforming  Amendment. — The  table  of  sec- 

15  tions  at  the  beginning  of  chapter  6  of  title  5,  United 

16  States  Code,  is  amended  by  striking  the  item  relating  to 

17  section  611. 

18  SEC.  6002.  CONSIDERATION  OF  DIRECT  AND  INDIRECT  EF- 

1 9  FECTS  OF  RULES. 

20  (a)  In  General. — Title  5,  United  States  Code,  is 

21  amended  by  inserting  after  section  610  the  follo\ving  new 

22  section: 
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1  ments  of  sections  110  and  111  of  the  Federal  Prop- 

2  erty  and  Administrative  Services  Act  of  1949  (40 

3  U.S.C.    757   and    759)    and   the   purposes   of  this 

4  chapter;". 

5  SEC.  5505.  TECHNICAL  AND  CONFORMING  AMENDMENTS. 

6  (a)   Definitions.— Section   3502(10)   of  title   44, 

7  United  States  Code,  is  amended  by  striking  out  "the  Fed- 

8  eral  Housing  Finance  Board"  and  inserting  in  lieu  thereof 

9  "Federal  Housing  Finance  Board". 

10  (b)  Review  Periods.— Section  3507(g)(1)  of  title 

11  44,  United  States  Code,  is  amended  to  read  as  follows: 

12  "(1)  is  needed  prior  to  the  expiration  of  the  time  periods 

13  for  public  notice  and  review  by  the  Director  pursuant  to 

14  the  requirements  of  this  chapter,". 

15  (c)  Director  Remew. — Section  3513(a)  of  title  44, 

16  United  States  Code,  is  amended  in  the  first  sentence  by 

17  inserting  "resources"  after  "information". 

18  (d)  Responsi\^ness. — Section  3514(a)  of  title  44, 

19  United  States  Code,  is  amended — 

20  (1)  in  paragraph  (9)(A)  by  inserting  "and"  at 

21  the  eni  thereof; 

22  (2)    in  paragraph    (9)(B)   by  striking  out  the 

23  semicolon  and  inserting  a  period;  and 

24  (3)  by  striking  out  paragraph  (9)(C). 
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1  **§611.  Consideration  of  direct  and  indirect  effects  of 

2  rules 

3  "In  determining  under  this  chapter  whether  or  not 

4  a  rule  is  Ukely  to  have  a  significant  impact  on  a  substan- 

5  tial  number  of  small  entities,  an  agency  shall  consider  both 

6  the  direct  and  indirect  effects  of  the  rule.". 

7  (b)  Conforming  Amendment. — The  table  of  sec- 

8  tions  at  the  beginning  of  chapter  6  of  title  5,  United 

9  States  Code,  is  amended  by  inserting  after  the  item  relat- 

10  ing  to  section  610  the  following: 

"611.  Consideration  of  direct  and  indirect  effects  of  rules.". 

1 1  SEC.  6003.  RULES  OPPOSED  BY  SBA  CHIEF  COUNSEL  FOR 

12  ADVOCACY. 

13  (a)  In  General. — Section  612  of  title  5,  United 

14  States  Code,  is  amended  by  adding  at  the  end  the  follow- 

15  ing  new  subsection: 

16  "(d)  Statement  of  Opposition. — 

17  "(1)  Transmitt^vl  OF  proposed  rules  .vnd 

18  INITIAL     regulatory     FLEXIBILITY     .ANALYSIS     TO 

19  SBA  CHIEF  COUNSEL  FOR  ADVOCACY. — On  or  before 

20  the  30th  day  preceding  the  date  of  publication  by  an 

21  agency  of  general  notice  of  proposed  rulemaking  for 

22  a  rule,  the  agency  shall  transmit  to  the  Chief  Coun- 

23  sel  for  Advocacy  of  the  Small  Business  Administra- 

24  tion — 

25  "(A)  a  copy  of  the  proposed  rule;  and 
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1  "(B) (i)    a   copy  of  the   initial   regulatory 

2  flexibility  analysis  for  the  rule  if  required  under 

3  section  603;  or 

4  "(ii)  a  determination  by  the  agency  that  an 

5  initial  regulatory  flexibility  analysis  is  not  re- 

6  quired  for  the  proposed  rule  under  section  603 

7  and  an  explanation  for  the  determination. 

8  "(2)  Statement  of  opposition. — On  or  be- 

9  fore  the   15th  day  follo^ving  receipt  of  a  proposed 

10  rule  and  initial  regulatory  flexibility  analysis  from  an 

11  agency  under  paragraph  (1),  the  Chief  Counsel  for 

12  Advocacy   may   transmit   to   the   agency   a   written 

13  statement  of  opposition  of  the  proposed  rule. 

14  "(3)  Response.— If  the  Chief  Counsel  for  Ad- 

15  vocacy  transmits  to  an  agency  a  statement  of  opposi- 

16  tion  to  a  proposed  rule  in  accordance  with  para- 

17  graph  (2),  the  agency  shall  publish  the  statement, 

18  together  with   the   response  of  the   agency  to  the 

19  statement,  in  the  Federal  Register  at  the  time  of 

20  publication  of  general  notice  of  proposed  rulemaking 

21  for  the  rule.". 

22  (b)  Conforming  A^mendment. — Section  603(a)  of 

23  title  5,  United  States  Code,  is  amended  by  inserting  "in 

24  accordance  with  section  612(d)"  before  the  period  at  the 

25  end  of  the  last  sentence. 
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1  SEC.  6004.  SENSE  OF  CONGRESS  REGARDING  SBA  CHIEF 

2  COUNSEL  FOR  ADVOCACY. 

3  It  is  the  sense  of  Congress  that  the  Chief  Counsel 

4  for  Advocacy  of  the  Small  Business  Administration  should 

5  be  permitted  to  appear  as  amicus  curiae  in  any  action  or 

6  case  brought  in  a  court  of  the  United  States  for  the  pur- 

7  pose  of  reviewing  a  rule. 

8  TITLE  VII— REGULATORY 

9  IMPACT  ANALYSES 

10  SEC.  7001.  SHORT  TITLE. 

1 1  This  title  may  be  cited  as  the  "Administrative  Proee- 

12  dure  Reform  Act  of  1995". 

1 3  SEC.  7002.  RULE  MAKING  NOTICES  FOR  MAJOR  RULES. 

14  Section  553  of  title  5,  United  States  Code,  is  amend- 

15  ed  by  adding  at  the  end  the  following: 

16  "(f)(1)(A)  The  head  of  an  agency  shall  publish  in  the 

17  Federal  Register,  at  least  90  days  before  the  date  of  publi- 

18  cation  of  general  notice  under  subsection  (b)  for  a  pro- 

19  posed  major  rule,  a  notice  of  intent  to  engage  in  rule  mak- 

20  ing. 

21  "(B)  A  notice  under  subparagraph  (A)  for  a  proposed 

22  major  rule  shall  include,  to  the  extent  possible,  the  infor- 

23  mation  required  to  be  included  in  a  Regulator}^  Impact 

24  Analysis  for  the  rule  under  section  7004(c)  (1),  (2),  and 

25  (8)  of  the  Administrative  Procedure  Reform  Act  of  1995. 
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1  "(2)  The  head  of  an  agency  shall  include  in  a  general 

2  notice  under  subsection  (b)  for  a  mqjor  rule  proposed  by 

3  the  agency — 

4  "(A)  a  final  Regulatory  Impact  Analysis  for  the 

5  rule  prepared  in  accordance  with  section  7004  of  the 

6  Administrative  Procedure  Reform  Act  of  1995;  and 

7  "(B)  clear  dehneation  of  all  changes  in  the  in- 

8  formation  included  in  the  final  Regulatory  Impact 

9  Analj^is  under  section  7004(c)(1)  and  (2)  of  the  Ad- 

10  ministrative  Procedure  Reform  Act  of  1995  from 

1 1  any  such  information  that  was  included  in  the  notice 

12  for  the  rule  under  paragraph  (1)(B)  of  this  sub- 

13  section. 

14  "(3)  In  this  subsection,  the  term  'msgor  rule'  has  the 

15  meaning  given  that  term  in  section  7004(b)  of  the  Admin- 

16  istrative  Procedure  Reform  Act  of  1995,". 

17  SEC.     7003.     HEARING     REQUIREMENT     FOR     PROPOSED 

1 8  RULES;  EXTENSION  OF  COMMENT  PERIOD. 

19  (a)  Hearing  Requirement. — Section  553.  of  title  5, 

20  United  States  Code,  is  further  amended — 

21  (1)  in  subsection  (b),  in  the  matter  following 

22  paragraph    (3),    by    inserting    "(except    subsection 

23  (g))"  after  "this  subsection";  and 

24  (2)  by  adding  after  subsection  (f)  (as  added  by 

25  section  7002  of  this  title)  the  following: 
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1  "(g)  If  more  than  100  interested  persons  acting  indi- 

2  vidually  submit  comments  to  an  agency  regarding  any  rule 

3  proposed  by  the  agency,  the  agency  shall  hold  a  public 

4  hearing  on  the  proposed  rule.". 

5  (b)  Extension  op  Comment  Period. — Section  553 

6  of  title  5,  United  States  Code,  is  further  amended  by  add- 

7  ing  after  subsection  (g)  (as  added  by  subsection  (a)(2)  of 

8  this  section)  the  following: 

9  "(h)  If  during  the  30-day  period  beginning  on  the 

10  date  of  pubhcation  of  notice  under  subsection  (f)(1)(A)  for 

1 1  a  proposed  msyor  rule,  or  if  during  the  30-day  period  be- 

12  ginning  on  the  date  of  pubhcation  or  service  of  notice  re- 

13  quired  by  subsection  (b)  for  a  proposed  rule,  more  than 

14  100  persons  individually  contact  the  agency  to  request  an 

15  extension  of  the  period  for  making  submissions  under  sub- 

16  section  (c)  pursuant  to  the  notice,  the  agency — 

17  "(1)  shall  provide  an  additional  30-day  period 

1 8  for  making  those  submissions;  and 

19  "(2)  may  not  adopt  the  rule  until  after  that  ad- 

20  ditional  period.". 

21  (c)  Response  to  Comments. — Section  553(c)  of 

22  title  5,  United  States  Code,  is  amended — 

23  (1)  by  inserting  "(1)"  after  "(c)";  and 

24  (2)  by  adding  at  the  end  the  following: 
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1  "(2)  The  head  of  an  agency  shall  publish  in  the  Fed- 

2  eral   Register  with   each   rule   published   under   section 

3  552(a)(1)(D)  of  this  title,  responses  to  the  substance  of 

4  the  comments  received  by  the  agency  regarding  the  rule.". 

5  SEC.  7004.  REGULATORY  IMPACT  ANALYSIS. 

6  (a)  Application  of  Executive  Order  as  Statu- 

7  TORY  Requirement. — Except  as  otherwise  provided  in 

8  this  section,  Executive  Order  12291  (relating  to  Federal 

9  regulation  requirements  and  regulatory  impact  analysis), 

10  as  in  effect  on  September  29,  1993,  shall  apply  to  each 

1 1  agency  in  accordance  with  the  provisions  of  the  Order. 

12  (b)  Definition  of  Major  Rule  in  Order. — Not- 

13  withstanding  section  1(b)  of  the  Order,  for  purposes  of 

14  subsection  (a)  of  this  section,  the  term   "m^or  rule" 

15  means  any  proposed  rulemaking — 

16  (1)  which  affects  more  than  100  persons;  or 

17  (2)  compliance  with  which  will  require  the  ex- 

18  penditure  of  more  than  $1,000,000  by  any  single 

19  person  which  is  not  a  Federal  agency. 

20  (c)  Contents  of  Regulatory  Impact  Analy- 

21  SES — ^In  lieu  of  the  information  specified  in  section  3(d) 

22  of  the  Order,  each  preliminary  and  final  Regulatory  Im- 

23  pact  Analysis  required  under  section  3  of  the  Order  for 

24  a  rule  shall  contain  the  following: 
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1  (1)   An   explanation   of  the   necessity,    appro- 

2  priateness  and  reasonableness  of  the  rule. 

3  (2)  A  description  of  the  current  condition  that 

4  the  rule  will  address  and  how  that  condition  will  be 

5  affected  by  the  rule. 

6  (3)  A  statement  that  the  rule  does  not  conflict 

7  with  nor  duplicate  any  other  rule,  or  an  explanation 

8  of  why  the  conflict  or  duplication  exists. 

9  (4)  A  statement  of  whether  the  rule  is  in  accord 

10  with  or  in  conflict  with  any  legal  precedent. 

11  (5)  A  statement  of  the  factual,   scientific,  or 

12  technical  basis  for  the  agency's  determination  that 

13  the  rule  will  accomplish  its  intended  purpose. 

14  (6)  A  statement  that  describes  and,  to  the  ex- 

15  tent    practicable,    quantifies    the    risks    to    human 

16  health  or  the  environment  to  be  addressed  by  the 

17  rule. 

18  (7)  A  demonstration  that  the  rule  provides  the 

19  least  costly  or  least  intrusive  approach  for  meeting 

20  its  intended  purpose. 

21  (8)  A  description  of  any  alternative  approaches 

22  considered  by  the  agency  or  suggested  by  interested 

23  persons  and  the  reasons  for  their  rejection. 

24  (9)  An  estimate  of  the  nature  and  number  of 

25  persons  to  be  regulated  or  affected  by  the  rule. 
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1  (10)  An  estimate  of  the  economic  costs  of  the 

2  rule,  including  those  incurred  by  persons  in  comply- 

3  ing  with  the  rule. 

4  (11)  An  evaluation  of  the  costs  versus  the  bene- 

5  fits  derived  fix)m  the  rule,  including  evaluation  of 

6  how  those  benefits  outweigh  the  cost. 

7  (12)  Whether  the  rule  will  require  onsite  inspec- 

8  tions. 

9  '  (13)  An  estimate  of  the  paperwork  burden  on 

10  persons  regulated  or  affected  by  the  rule,  such  as 

11  the  number  of  forms,  impact  statements,  surveys, 

12  and  other  documents  required  to  be  completed  by 

13  the  person  under  the  rule. 

14  (14)  Wliether  persons  will  be  required  by  the 

15  rule  to  maintain  any  records  which  will  be  subject  to 

16  inspection. 

17  (15)  Whether  persons  will  be  required  by  the 

18  rule   to   obtain   licenses,   permits,   or  other  certifi- 

19  cations,  and  the  fees  and  fines  associated  therewith. 

20  (16)  Whether  persons  will  be  required  by  the 

21  rule  to  appear  before  the  agency. 

22  (17)  Whether  persons  will  be  required  by  the 

23  rule  to  disclose  information  on  materials  or  proc- 

24  esses,  including  trade  secrets. 
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1  (18)  Whether  persons  will- be  required  by  the 

2  rule  to  report  any  particular  type  of  incidents. 

3  (19)  Whether  persons  will  be  required  by  the 

4  rule  to  adhere  to  design  or  performance  standards. 

5  (20)  Whether  persons  may  need  to  retain  or 

6  utilize  any  lawyer,   accountant,   engineer,   or  other 

7  professional  consultant  in  order  to  comply  with  the 

8  regulations. 

9  (21)  An  estimate  of  the  costs  to  the  agency  for 

10  implementation  and  enforcement  of  the  regulations. 

11  (22)  Whether  the  agency  can  be  reasonably  ex- 

12  pected  to  implement  the  rule  with  the  current  level 

13  of  appropriations. 

14  (23)  A  statement  that  any  person  may  submit 

15  comments  on  the  Regulatory  Impact  Analysis  to  the 

16  Administrator  of  the  Office  of  Information  and  Reg- 

17  ulatory  Affairs. 

18  The  requirements  of  this  section  shall  be  consistent 

19  with,  and  not  duplicative  of,  the  requirements  of  section 

20  3201. 

21  (d)  Definitions. — In  this  section — 

22  (1)  the  term  "Order"  means  Executive  Order 

23  12291,  as  in  effect  on  September  29,  1993;  and 

24  (2)  each  of  the  terms  "agency",  "regulation", 

25  and  "rule"  has  the  meaning  given  that  term  in  sec- 
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1  tion  1  of  the  Order,  except  that  the  term  "agency" 

2  includes  an  independent  agency. 

3  SEC.  7006.  ADDITIONAL  RESPONSIBILrnES  OF  DIRECTOR 

4  OF    THE     OFFICE     OF    BiANAGEMENT    AND 

5  BUDGET. 

6  An  agency  may  not  adopt  a  mjgor  rule  unless  the 

7  final  Regulatory  Impact  Analysis  for  the  rule  is  approved 

8  in  writing  by  the  Director  of  the  Office  of  Management 

9  and  Budget  or  by  an  individual  designated  by  the  Director 

10  for  that  purpose. 

1 1  SEC.  7006.  STANDARD  OF  CLARITY. 

12  To  the  extent  practicable,  the  head  of  an  agency  may 

13  not  publish  in  the  Federal  Register  any  proposed  major 

14  rule,  summary  of  a  proposed  mtyor  rule,  or  Regulatory 

15  Impact  Analysis  unless  the  Director  of  the  Office  of  Man- 

16  agement  and  Budget  certifies  that  the  proposed  mjgor 

17  rule,  summary,  or  Analysis — 

18  (1)  is  written  in  a  reasonably  simple  and  under- 

19  standable  manner  and  is  easily  readable; 

20  (2)  is  written  to  provide  adequate  notice  of  the 

21  contend  of  the  rule,  summary,  or  Analysis  to  affected 

22  persons  and  interested  persons  that  have  some  sub- 

23  ject  matter  expertise; 

24  (3)  conforms  to  commonly  accepted  principles 

25  of  grammar; 
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'  1  (4)  contains  only  sentences  that  are  as  short  as 

2  practical  and  oi^anized  in  a  sensible  manner;  and 

3  (5)  to  the  extent  practicable,  does  not  contain 

4  any  double   negatives,   confusing  cross   references, 

5  convoluted    phrasing,    unreasonably    complex    lan- 

6  guage,  or  term  of  art  or  word  with  multiple  mean- 

7  ings  that  may  be  misinterpreted  and  is  not  defined 

8  in  the  rule,  summary,  or  analysis,  respectively. 

9  SEC.  7007.  REPORT  BY  OIRA. 

10  The  Director  of  the  Office  of  Management  and  Budg- 

11  et  shall  submit  a  report  to  the  Congress  no  later  than  24 

12  months  after  the  date  of  the  enactment  of  this  Act  con- 

13  taining  an  analysis  of  rule  making  procedures  of  Federal 

14  agencies  and  an  analysis  of  the  impact  of  those  rule  mak- 

15  ing  procedures  on  the  regulated  pubUc  and  regulatory 

16  process. 

17  SEC.  7008.  DEFINITIONS. 

18  For  purposes  of  this  title — 

19  (1)  except  as  provided  in  section  7004(d)(2), 

20  each  of  the  terms  "agency",  "rule",  and  "rule  mak- 

21  ing"  has  the  meaning  given  that  term  in  section  551 

22  of  title  5,  United  States  Code;  and 

23  (2)   the  term   "mfgor  rule"   has  the  meaning 

24  given  that  term  in  section  7004(b). 
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1  TITLE  Vm— PROTECTION 

2  AGAINST      FEDERAL      REGU- 

3  LATORY  ABUSE 

4  Subtitle  A— Citizens'  Regulatory 

5  BiU  of  Rights 

6  SEC.  8101.  CITIZENS'  REGULATORY  BILL  OF  RIGHTS. 

7  (a)  In  General. — Except  as  provided  in  subsection 

8  (c),  each  person  that  is  the  target  of  a  Federal  investiga- 

9  tive  or  enforcement  action  shall,  upon  the  initiation  of  an 

10  inspection,  investigation,  or  other  official  proceeding  di- 

1 1  rected  against  that  person,  have  the  ri^t — 

12  (1)  to  remain  silent; 

13  (2)  to  be  advised  as  to  whether  the  person  has 

14  a  ri^t  to  a  warrant; 

15  (3)  to  be  warned  that  statements  can  be  used 

16  against  them; 

17  (4)  to  have  an  attorney  or  accountant  present; 

18  (5)  to  be  informed  as  the  the  scope  and  purpose 

19  of  the  agency  action; 

20  (6)  to  be  present  at  the  inspection,  investiga- 

21  tion,  or  proceeding; 

22  (7)  to  be  reimbursed  for  unreasonable  damages; 

23  (8)  to  be  free  of  unreasonable  seizures  of  prop- 

24  erty  or  assets;  and 
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1  (9)  to  receive  attorneys  fees  and  other  expenses 

2  from  the  Grovemment  when  the  Grovemment  com- 

3  menees  a  frivolous  civil  action  against  such  person, 

4  except  that  nothing  in  this  paragraph  shall  be  con- 

5  strued  to  affect  the  Equal  Access  to  Justice  Act. 

6  (b)  Agency  Rules. — Each  agency  or  other  authority 

7  of  the  Federal  Grovemment  with  respect  to  which  this  sec- 

8  tion  applies  shall  make  appropriate  rules  within  90  days 

9  after  the  date  of  the  enactment  of  this  Act  to  implement 

10  this  section  in  the  context  of  that  agenc^s  functions. 

11  (c)   Limitation   on   Application   of   Require- 

12  MENTS, — ^A  requirement  of  this  section  shall  not  apply  if 

13  compliance  with  the  requirement  would — 

14  (1)  substantially  delay  responding  to  an  immi- 

15  nent  danger  to  person  or  property;  or 

16  (2)    substantially    or    unreasonably    impede    a 

17  criminal  investigation. 

18  Subtitle  B — ^Private  Sector 

19  Whistleblowers'  Protection 

20  SEC.  8201.  SHORT  TITLE. 

21  This  subtitle  may  be  cited  as  the  "Private  Sector 

22  Whistleblowers'  Protection  Act  of  1995". 

23  SEC.  8202.  PURPOSE. 

24  The   Federal   regulatory  system   should  be   imple- 

25  mented  consistent  with  the  principle  that  any  person  sub- 
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1  ject  to  Government  regulation  should  be  protected  against 

2  reprisal  for  disclosing  information  that  the  person  beUeves 

3  is  indicative  of — 

4  (1)  violation  or  inconsistent  application  of  any 

5  law,  rule,  regulation,  poUcy,  or  internal  standard; 

6  (2)  arbitrary  action  or  other  abuse  of  authority; 

7  (3)  mismanagement; 

8  (4)  waste  or  misallocation  of  resources; 

9  (5)   inconsistent,   discriminatory  or   dispropor- 

10  tionate  enforcement  proceedings; 

1 1  (6)  endangerment  of  pubUc  health  or  safety; 

12  (7)  personal  favoritism;  and 

13  (8)  coercion  for  partisan  pohtical  purposes; 

14  by  any  agency  or  its  employees. 

15  SEC.  8203.  COVERAGE. 

16  This  subtitle  shall  apply  to: 

17  (1)  Any  agency  of  the  Federal  Grovemment  as 

18  defined  in  section  551  of  title  5,  United  States  Code. 

19  (2)  Any  agency  of  a  State  government  that  ex- 

20  ereises  authority  imder  Federal  law,  or  that  exer- 

21  cises  authority  under  State  law  estabUshing  a  pro- 

22  gram  approved  by  a  Federal  agency  as  a  substitute 

23  for  or  supplement  to  a  program  established  by  Fed- 

24  eral  law. 
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1  SEC.  8204.  PROmBITED  REGULATORY  PRACTICES. 

2  (a)  Defined. — For  purposes  of  this  subtitle,  "pro- 

3  hibited  regulatory  practice"  means  any  action  described 

4  in  subsection  (b)(i),  (ii),  or  (iii)  of  this  section. 

5  (b)  Prohibition. — (1)  No  employee  of  an  Agency 

6  who  has  authority — 

7  (A)  to  take  or  direct  other  employees  to  take, 

8  (B)  to  recommend,  or 

9  (C)  to  approve, 

10  any  regulatory  action  shall — 

11  (i)  take  or  fail  to  take,  or  threaten  to  take  or 

12  fail  to  take, 

13  (ii)  recommend  or  direct  that  others  take  or  fail 

14  to  take,  or  threaten  to  so  recommend  or  direct,  or 

15  (iii)  approve  the  taking  or  failing  to  take,  or 

16  threaten  to  so  approve, 

17  such  regulatory  action  because  of  any  disclosure  by  a  per- 

18  son  subject  to  the  action,  or  by  any  other  person,  of  infor- 

19  mation  that  the  person  beheved  indicative  of — 

20  (I)  violation  or  inconsistent  application  of  any 

21  law,  rule,  regulation,  pohcy,  or  internal  standard; 

22  (n)  arbitrary  action  or  other  abuse  of  author- 

23  ity; 

24  (HI)  mismanagement; 

25  (IV)  waste  or  misallocation  of  resources; 
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1  (V)   inconsistent,   discriminatory  or  dispropor- 

2  tionate  enforcement; 

3  (VI)  endangerment  of  public  health  or  safety; 

4  (VII  personal  favoritism;  or 

5  (Vni)  coercion  for  partisan  political  purposes; 

6  by  any  agency  or  its  employees. 

7  (2)  An  action  shall  be  deemed  to  have  been  taken, 

8  not  taken,  approved,  or  recommended  because  of  the  dis- 

9  closure  of  information  within  the  meaning  of  paragraph 

10  (1)  if  the  disclosure  of  information  was  a  contributing  fac- 

11  tor  to  the  decision  to  take,  not  to  take,  to  approve,  or  to 

12  recommend. 

13  SEC.  8205.  moHmrrED  regulatory  practice  as  a  de- 

1 4  fense  to  agency  action. 

15  (a)  In  General. — In  any  administrative  or  judicial 

16  action  or  proceeding,  formal  or  informal,  by  an  agency  to 

17  create,  apply  or  enforce  any  obligation,  duty  or  liability 

18  under  any  law,  rule  or  regulation  against  any  person,  the 

19  person  may  assert  as  a  defense  that  the  agency  or  one 

20  or  more  employees  of  the  agency  have  engaged  in  a  prohib- 

21  ited  regulatory  practice  with  respect  to  the  person  or  to 

22  a  related  entity  in  connection  with  the  action  or  proceed- 

23  ing. 

24  (b)  Compliance. — If  the  existence  of  a  prohibited 

25  regulatory  practice  is  established,  the  person  may  be  re- 
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1  quired  to  comply  with  the  obligation,  duty  or  habiUty  to 

2  the  extent  compliance  is  required  of  and  enforced  against 

3  other  persons  similarly  situated,  but  no  penalty,  fine,  dam- 

4  ages,  costs  or  other  obligation  except  compliance  shall  be 

5  imposed  on  the  person. 

6  SEC.  8206.  ENFORCEMDENT. 

7  (a)  Civil  F*enalty. — ^Any  agency,  and  any  employee 

8  of  an  agency,  engaging  in  a  prohibited  regulatory  practice 

9  may  be  assessed  a  civil  penalty  of  not  more  than  $25,000 

10  for  each  such  practice.  In  the  case  of  a  continuing  prohib- 

1 1  ited  regulatory  practice,  each  day  that  the  practice  contin- 

12  ues  shall  be  deemed  a  separate  practice. 

13  (b)  Procedures. — The  President  shall,  by  regula- 

14  tion,  establish  procedures  providing  for  the  administrative 

15  enforcement  of  the  requirements  of  subsection  (a)  of  this 

16  section. 

17  SEC.  8207.  CITIZEN  SUITS. 

18  (a)  Commencement. — ^Any  person  ir\jured  or  threat- 

19  ened  by  a  prohibited  regulatory  practice  may  commence 

20  a  civil  action  on  his  own  behalf  against  any  j)erson  or 

21  agency  alleged  to  have  engaged  in  or  threatened  to  engage 

22  in  such  practice, 

23  (b)  Jurisdiction  and  Venue. — ^Any  action  under 

24  subsection  (a)  of  this  section  shall  be  brought  in  the  dis- 

25  trict  court  for  any  district  in  which  the  alleged  prohibited 
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1  regulatory  practice  occurred  or  in  which  the  alleged  injury 

2  occurred.  The  district  court  shall  have  jurisdiction,  with- 

3  out  regard  to  the  amount  in  controversy  or  the  citizenship 

4  of  the  parties,  to — 

5  (1)  restrain  any  agency  or  person  who  has  en- 

6  gaged  or  is  engaging  in  any  prohibited  regulatory 

7  practice; 

8  (2)  order  the  cancellation  or  remission  of  any 

9  penalty,  fine,  damages,  or  other  monetary  assess- 

10  ment   that   resulted   fi-om   a   prohibited   regulatory 

1 1  practice; 

12  (3)  order  the  rescission  of  any  settlement  that 

13  resulted  from  a  prohibited  regulatory  practice; 

14  (4)  order  the  issuance  of  any  permit  or  license 

15  that  has  been  denied  or  delayed  as  a  result  of  a  pro- 

16  hibited  regulatory  practice; 

17  (5)  order  the  agency  and/or  the  employee  en- 

18  gaging  in  a  prohibited  regulatory  practice  to  pay  to 

19  the  injured  person  such  damages  as  may  be  nec- 

20  essary  to  compensate  the  person  for  any  harm  re- 

21  suiting  from  the  practice,  including  damages  for — 

22  (A)  injury  to,  deterioration  of,  or  destruc- 

23  tion  of  real  or  personal  property; 
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1  (B)      loss     of     profits     fix)m      idle     or 

2  underutilized  resources,  and  from  business  for- 

3  gone; 

4  (C)  costs  incurred,  including  costs  of  com- 

5  pliance  where  appropriate; 

6  (D)  loss  in  value  of  a  business; 

7  (E)  reasonable  legal,  consulting  and  expert 

8  witness  fees;  or 

9  (F)  pajnnents  to  third  parties; 

10  (6)  order  the  payment  of  punitive  damages,  in 

11  an  amount  not  to  exceed  $25,000  for  each  such  pro- 

12  hibited  regulatory  practice,  provided  that,  in  the  case 

13  of  a  continuing  prohibited  regulatory  practice,  each 

14  day  that  the  practice  continues  shall  be  deemed  a 

15  separate  practice. 

1 6  SEC.  8208.  OFFICE  OF  THE  SPECIAL  COUNSEL. 

17  (a)  Request  for  Investigation. — ^Any  person  who 

18  has  reason  to  believe  that  any  employee  of  any  agency  has 

19  engaged  in  a  prohibited  regulatory  practice  may  request 

20  the  Special  Counsel  established  by  section  1211  of  title 

21  5,  United  States  Code,  to  investigate. 

22  (b)  Powers. — The  Special  Counsel  shall  have  the 

23  same  power  to  investigate  prohibited  regulatory  practices 

24  that  it  has  to  investigate  prohibited  personnel  practices 

25  pursuant  to  section  1212  of  title  5,  United  States  Code. 
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1  SEC.  8209.  RELATION  TO  CRIMINAL  INVESTIGATIONS. 

2  Nothing  in  this  subtitle  shall  be  construed  so  as  sub- 

3  stantially  or  unreasonably  to  impede  a  criminal  investiga- 

4  tion. 
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[The  opening  statement  of  Mr.  Gekas  follows:] 


Opening  Statement  of  Hon.  George  W.  Gekas,  a  Representative  in  Congress 
From  the  State  of  Pennsylvania,  and  Chairman,  SuBCOMMrrrEE  on  Commer- 
cial and  Administrative  Law 

Ladies  and  gentlemen,  I  am  pleased  to  convene  hearings  this  morning  on  H.R.  9, 
introduced  by  my  colleague  from  Texas  Mr.  Archer. 

K.R.  9  is  composed  of  twelve  separate  titles,  of  which  only  three  relating  to  the 
jurisdiction  of  this  subcommittee  have  been  referred  to  the  Judiciary  Committee. 
These  are  titles  VI,  VII,  and  VIIL 

Title  VI  relates  to  strengthening  the  regulatory  flexibility  act  which  was  enacted 
into  law  in  1981  in  order  to  help  relieve  the  special  regulatory  burden  placed  upon 
small  businesses. 

Title  VII  relates  to  issue  of  whether  and  to  what  extent  agencies  should  develop 
regulatory  impact  analyses  when  they  prepare  to  promulgate  new  rules. 

Title  Vni  concerns  rights  and  protection  for  citizens  who  deal  with  agencies. 

Today's  hearing  wUl  concentrate  on  titles  VI  and  VTII  and  Monday  afternoon  we 
will  reconvene  in  this  room  to  hear  testimony  on  title  VQ.  We  will  begin  this  morn- 
ing on  title  VI  (regulatory  flexibility)  and  plan  to  be  concluded  on  that  portion  in 
time  to  begin  consideration  of  title  VIII  at  11:30.  Therefore,  I  will  move  the  hearing 
as  expeditiously  as  possible  and  ask  the  witnesses  to  be  as  concise  in  their  testi- 
mony and  answers  as  possible.  I  in  turn  will  try  to  be  just  as  concise  in  my  ques- 
tions. 

Title  VI  is  somewhat  familiar  to  Members  of  Congress  and  to  veterans  on  this 
subcommittee,  which  as  I  survey  the  membership  means  myself  and  Congressman 
Bryant.  Last  Congress,  Mr.  Ewing  introduced  H.R.  830  upon  which  the  subcommit- 
tee that  Mr.  Bryant  and  I  served  conducted  hearings. 

The  Regulatory  Flexibility  Act  was  passed  by  Congress  in  recognition  of  the  fact 
that  not  all  entities  are  equal  in  their  ability  to  absorb  and  assimilate  the  burdens 
placed  upon  them  by  government  regulation.  The  act  requires  that  agencies  take 
this  into  account  and  determine,  as  they  are  developing  regulations,  which  ones 
would  affect  small  businesses  and  entities  and  that  agencies  consider  how  to  avoid 
unnecessarily  disadvantaging  these  small  entities. 

The  act  envisaged  a  special  oversight  role  for  the  chief  counsel  for  Advocacy  of 
the  Small  Business  Administration.  The  Office  of  Advocacy  with  the  SBA  was  cre- 
ated by  statue  in  1975  and  the  individual  who  occupies  that  position  is  selected  by 
the  President  subject  to  Senate  confirmation.  His  role  is  described  in  the  law  at  15 
U.S.C.  634b  as  one  of  being  the  voice  of  Small  Business  within  the  agency  rather 
than  being  necessarily  the  voice  of  the  administration. 

There  has  been  considerable  concern  expressed  within  the  small  business  commu- 
nity for  some  time  that  something  needs  to  be  done  to  make  the  regflex  act  more 
eflective  and  to  ensure  that  it  is  viewed  not  merely  as  an  obstacle  for  agencies  to 
sidestep  in  the  rush  to  regulate.  It  was  adopted  by  the  Congress  in  recognition  that 
not  everything  regulated  has  the  same  ability  to  absorb  regulation,  particularly  if 
it  is  a  Small  Business  or  governmental  entity.  Deleting  the  ban  against  judicial  re- 
view has  been  viewed  as  the  best  way  to  ensure  compliance. 

Not  only  has  the  necessity  to  strengthen  the  law  been  expressed  by  small  busi- 
nessmen, but  the  national  performance  review  chaired  by  vice-president  Gore  made 
deleting  the  ban  on  judicial  review  its  primary  recommendation  with  respect  to  the 
Small  Business  Administration. 

We  are  going  to  hear  today  from  sponsor's  of  Regflex  Reform,  a  Representative 
of  the  Administration,  as  well  as  the  Chief  Counsel  for  Advocacy  within  the  Small 
Business  Administration,  individuals  with  personal  experience  as  small  business- 
men, and  representatives  from  business,  manufacturing  and  public  interest  groups. 

So  let  us  begin  what  I  hope  will  be  a  productive  and  complete  hearing  on  the  sub- 
ject of  Regflex  Reform. 

Mr.  Gekas.  We  note  the  presence  of  our  colleagues,  Congressman 
Skelton  and  Congressman  Ewdng,  who  will  be  testifying.  It  is  more 
than  symbolic  that  they  are  here  today  because  they  have  both 
been  very  active  in  the  past  with  the  whole  subiect  matter.  Perhaps 
their  work  will  bear  fruit  this  session.  That  will  conclude  my  open- 
ing statement.  I  will  yield  to  the  ranking  member  if  he  wishes  to 
make  an  opening  statement. 
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Mr.  Reed,  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  to  join 
with  you  on  the  committee  and  I  certainly  wish  you  well  as  you  dis- 
charge these  important  responsibilities.  I  look  forward  to  working 
with  you  and  my  colleagues  on  the  subcommittee.  We  are  all  here 
to  support  regulatory  flexibility.  No  one  wants  to  ensnare  busi- 
nesses, particularly  small  businesses,  in  endless  redtape  that 
doesn't  help  them  nor  help  solve  problems. 

A  regulation  should  be  designed  to  solve  problems,  not  create 
them.  And  I  think  the  effort  mat  is  undertaken  here  today  is  a 
very  positive  one.  Every  administration — going  back  to  the  Carter, 
Reagan,  Bush,  Clinton  administrations — has  grappled  with  this 
problem  and  I  am  encouraged  today  that  we,  once  again,  are  trying 
to  develop  a  new  way  to  deal  with  regulations. 

Last  year,  Mr.  Bryant,  Chair  of  this  subcommittee,  conducted 
hearings  and  was  very  effective  in  trying  to  balance  the  need  to  im- 
prove regulations  with  the  need  to  ensure  that  we  can,  in  fact,  en- 
force reasonably  and  efficiently  the  laws  of  this  country.  That  is 
still  the  balance  that  I  think  we  must  strike. 

I  hope  as  we  go  forward  and  listen  to  the  witnesses  that  they  will 
address  some  of  the  issues  that  I  think  are  critical  to  this  whole 
debate — ^the  precise  and  proper  role  of  judicial  review,  the  issue  of 
indirect  effects  in  terms  of  regulatory  burdens  on  small  business, 
what  are  these?  That  is  a  concept  that  could  be  almost  philosophi- 
cal in  its  breadth.  I  think  we  owe  it  to  ourselves,  we  owe  it  to  our 
constituents  to  be  careful.  Our  definitions  are  precise  so  that  we 
don't  create  opportunities  for  endless  litigation,  so  we  do,  in  fact, 
streamline  the  process  of  regulation. 

Again,  Mr.  Chairman,  I  look  forward  to  working  with  you  on  this 
very,  very  important  endeavor.  Thank  you. 

Mr.  Gekas.  I  thank  the  gentleman.  Does  any  other  Member  wish 
time  to  make  an  opening  statement?  I  do  acknowledge  the  presence 
of  Congressman  Bryant  of  Texas  as  one  of  the  Members  on  the  mi- 
nority side,  with  whom  I  had  worked  in  the  last  session,  as  has 
been  indicated  by  the  gentleman  from  Rhode  Island.  He  brings  to 
this  table  the  knowledge  about  regulatory  flexibility  or  the  regu- 
latory problems  that  face  this  country.  So  we  start  off  with  a  head 
start  as  it  were. 

Mr.  Bryant  of  Texas.  Will  the  gentleman  yield? 

Mr.  Gekas.  I  certainly  will. 

Mr.  Bryant  of  Texas.  I  would  like  to  publicly  thank  the  gen- 
tleman for  being  a  very  cooperative  and  easy  Member  to  work  with 
when  I  served  as  chairman  and  I  look  forward  to  being  as  loyal  a 
follower  as  you  were  of  me. 

Mr.  Gekas.  I  thank  the  Chair, 

All  right,  let's  proceed  with  the  witnesses.  Will  our  colleagues 
take  the  table?  Congressman  Ewing  was  the  chief  sponsor  of  a 
major  piece  of  legislation  dealing  with  this  same  subject  matter  in 
the  last  Congress.  An  original  cosponsor  of  that  piece  of  legislation 
was  his  companion  at  the  table — Congressman  Skelton. 

Congressman  Skelton,  himself,  even  before  that,  was  very  active 
in  relevant  committees  and  relevant  task  forces  and  other  enter- 
prises over  his  career  having  to  do  with  small  business  and  with 
the  overall  problem  of  regulation  and  nonregulation.  So  we  will 
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begin  and  will  allow  them  to  determine  the  order  of  their  testi- 
mony. 

Mr.  Skelton.  Mr.  Chairman,  I  will  yield  to  my  senior  friend,  Mr. 
Ewing. 

Mr.  Gekas.  Congressman  Ewing. 

STATEMENT  OF  HON.  THOMAS  W.  EWING,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  ILLINOIS 

Mr.  Ewing.  Thank  you,  Mr.  Chairman,  and  thank  you.  Congress- 
man Skelton,  for  all  your  good  work  and  help  on  this  matter.  I 
want  to  begin  by  thanking  the  chairmgm  and  the  ranking  member 
for  holding  these  hearings  on  the  Regulatory  Flexibility  Act,  the 
RFA,  and  I  look  forward  to  working  with  you  in  the  coming  weeks 
to  strengthen  the  RFA. 

In  the  15  years  since  the  RFA  was  passed.  Congress  has  held  nu- 
merous oversight  hearings  and  dozens  of  persons  have  testified 
concerning  the  implementation  of  the  RFA.  All  of  that  testimony 
can  be  summed  up  in  one  sentence — the  bureaucrats  ignore  the 
RFA  because  it  does  not  have  judicial  review  and  they  will  continue 
to  ignore  it  until  Congress  passes  and  gives  those  who  are  being 
regulated  the  right  to  judicial  review. 

I  will  leave  it  to  the  small  business  groups  and  government 
groups  who  will  testify  before  your  committee  to  tell  you  the  story 
of  how  ineffective  the  RFA  is.  I  would  like  to  leave  with  you  two 
simple  messages. 

First,  the  time  to  pass  judicial  review  of  the  RFA  is  now.  The 
only  people  who  refuse  to  acknowledge  the  fact  that  judicial  review 
is  necessary  are  the  bureaucrats  who  want  to  continue  to  ride 
roughshod  over  small  businesses  and  governments  and  the  special 
interest  groups  who  benefit  fi'om  overregulation.  The  fact  that  judi- 
cial review  is  included  in  the  Contract  With  America  gives  me 
great  hope,  and  I  appreciate  the  attention  this  subcommittee  has 
given  to  this  issue. 

The  second  point  that  I  want  to  leave  with  the  subcommittee  is 
that  I  strongly  urge  the  subcommittee  to  pass  judicial  review  with- 
out crippling  restrictions.  During  the  103d  Congress,  we  were  ex- 
cited when  the  Clinton  administration  indicated  its  support  for  ju- 
dicial review.  However,  we  were  extremely  disappointed  when  cer- 
tain bureaucrats  in  the  Office  of  Management  ana  Budget  and  else- 
where convinced  the  administration  to  propose  a  series  of  restric- 
tions on  judicial  review  which  would  lift  the  RFA  almost — which 
would  have  left  the  RFA  almost  as  toothless  as  it  is  now. 

Those  restrictions  include  an  extremely  short  statute  of  limita- 
tions on  RFA  lawsuits,  unnecessary  limits  on  standing  for  filing 
RFA  suits,  and  a  limit  on  the  ability  of  judges  to  stay  regulations. 
And  as  an  aside  there,  may  I  say  to  the  committee  that  when  we 
are  talking  about  small  businesses  and  local  units  of  government, 
they  don't  have  the  knowledge  of  what  is  happening  here  usually- 
until  some  Federal  regulator  knocks  on  their  door  and  by  then,  if 
all  their  opportunities  to  challenge  that  regulation  have  expired,  it 
isn't  much  of  a  help  in  enforcing  the  Regulatory  Flexibility  Act. 

Put  yourself  in  the  place  of  a  small  business  person  and  I  think 
you  will  understand  that.  I  then  urge  this  committee  in  the  strong- 
est terms  possible  to  pass  a  clean,  simple,  regulatory,  flexibility  ju- 
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dicial  review  provision  which  does  not  contain  those  t3^es  of  re- 
strictions which  will  prevent  it  from  being  effective.  Those  restric- 
tions were  written  and  supported  by  the  very  bureaucrats  who 
have  failed  to  comply  with  the  RFA  for  the  past  15  years. 

We  should  pass  a  straightforward  repeal  of  the  prohibitions  on 
judicial  review.  That  is  what  is  contained  in  title  VI  and  that  is 
what  was  cosponsored  by  nearly  260  Members  of  the  House,  which 
was  endorsed  by  dozens  of  organizations  representing  hundreds  of 
thousands  of  small  businesses  over  this  country. 

A  simple  repeal  of  the  prohibition  on  judicial  review  will  allow 
the  Administrative  Procedure  Act,  standards  for  judicial  review  to 
apply  to  the  RFA,  Those  standards  will  prevent  nivolous  lawsuits, 
but  guarantee  that  small  businesses  and  governments  can  have 
their  day  in  court.  We  are  not  asking  for  any  special  treatment  for 
small  business  or  governments.  We  are  only  asking  for  fair  and 
equal  treatment.  And  let  me  say  we  have  had  the  RFA  without  ju- 
dicial review  for  15  years. 

We  have  had  very  little  appreciation  of  any  good  that  it  has  done. 
We  are  never  done  with  our  job  of  governing.  If  we  fmd  that  judi- 
cial review  is  creating  excessive  frivolous  lawsuits,  we  will  still  be 
here  to  address  that  problem  later  in  other  Congresses.  Thank  you, 
Mr.  Chairman. 

[The  prepared  statement  of  Mr.  E wing  follows:] 

Prepared  Statement  of  Hon.  Thomas  W.  Ewing,  a  Representative  in  Congress 
From  the  State  of  Illinois 

I  would  like  to  be^in  by  thanking  Chairman  Gekas  and  Ranking  Member  Reed 
for  holding  this  hearing  on  the  Regulatory  Flexibility  Act  (RFA).  I  look  forward  to 
working  with  you  in  the  upcoming  weeks  to  strengthen  the  RFA. 

In  the  fifteen  years  since  the  RFA  was  passed,  the  Congress  has  held  numerous 
oversight  hearings  and  dozens  of  persons  have  testified  concerning  the  implementa- 
tion of  the  RFA.  All  of  that  testimony  can  be  summed  up  in  one  sentence:  The  bu- 
reaucrats ignore  the  RFA  because  it  does  not  have  judicial  review,  and  they  will 
continue  to  ignore  it  until  Congress  passes  judicial  review. 

I  will  leave  it  to  the  small  business  and  government  groups  testifying  today  to 
tell  you  the  story  about  how  ineffective  the  RFA  is.  I  would  like  to  leave  you  with 
two  simple  messages. 

First,  the  time  to  pass  judicial  review  of  the  RFA  is  now.  The  only  people  who 
refuse  to  acknowledge  the  fact  that  judicial  review  is  necessary  are  the  bureaucrats 
who  want  to  continue  to  ride  roughshod  over  small  businesses  and  governments, 
and  the  special  interest  groups  who  benefit  from  over-regulation. 

Small  businesses  and  governments  have  been  waiting  for  fifteen  years  for  Con- 
gress to  pass  judicial  review  of  the  RFA  so  they  can  finally  have  a  little  relief  from 
the  tide  of  regulations  flowing  out  of  Washington,  DC.  The  fact  that  judicial  review 
is  included  in  the  Contract  With  America  gives  us  great  hope,  and  I  appreciate  the 
attention  this  Subcommittee  has  given  to  this  issue  so  early  in  the  new  Congress. 

Second,  I  strongly  urge  the  subcommittee  to  pass  judicial  review  without  any  crip- 
pling restrictions.  During  the  103d  Congress  we  were  excited  when  the  Clinton  ad- 
mimstration  indicated  its  support  for  judicial  review.  However,  we  were  extremely 
disappointed  when  certain  bureaucrats  in  the  Office  of  Management  and  Budget 
and  elsewhere  convinced  the  administration  to  propose  a  series  of  restrictions  on  ju- 
dicial review  which  would  have  left  the  RFA  almost  as  toothless  as  it  is  now.  Those 
restrictions  included  an  extremely  short  statute  of  limitations  on  RFA  law  suits,  un- 
necessary limits  on  standing  for  filing  RFA  suits,  and  a  limit  on  the  ability  of  judges 
to  stay  regulations  for  which  an  agency  did  not  properly  comply  with  the  RFA. 

I  urge  uiis  Committee  in  the  strongest  terms  possible  to  pass  a  clean  and  simple 
RFA  judicial  review  which  does  not  contain  these  types  of  restrictions.  Those  restric- 
tions were  written  and  supported  by  the  very  bureaucrats  who  have  failed  to  comply 
with  the  RFA  for  15  years.  We  should  pass  a  straightforward  repeal  of  the  prohibi- 
tion on  judicial  review.  This  is  what  is  contained  in  Title  six,  and  is  what  was  co- 
sponsored  by  ne£u-ly  260  House  members,  and  which  was  endorsed  by  dozens  of  or- 
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ganizations  representing  hundreds  of  thousands  of  small  businesses  all  over  this 
country. 

A  simple  repeal  of  the  prohibition  on  judicial  review  will  allow  the  Administrative 
Procedure  Act  (APA)  standards  for  judicial  review  to  apply  to  the  RFA.  Those  stand- 
ards will  prevent  frivolous  lawsuits  but  guarantee  that  small  businesses  and  govern- 
ments can  have  their  day  in  court.  We  are  not  asking  for  any  special  treatment  for 
small  businesses  or  governments.  We  are  only  asking  for  fair  and  equal  treatment. 

Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  Thank  you.  Congressman  Skelton. 

STATEMENT  OF  HON.  IKE  SKELTON,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  MISSOURI 

Mr.  Skelton.  Mr.  Chairman,  thank  you  very  much  for  the  oppor- 
tunity to  be  with  you  and  for  holding  this  hearing.  I  ask  that  my 
formal  statement,  which  I  hope  the  committee  has  a  copy  of,  will 
be  put  in  the  record. 

Mr,  Gekas.  If  there  be  no  objection,  so  ordered. 

Mr.  Skelton.  I  go  back  a  long  time,  Mr.  Chairman,  with  this. 
Back  in  1980,  September  19,  the  Regulatory  Flexibility  Act  was 
signed  into  law  and  I  well  remember  the  efforts  of  our  former  col- 
league, Andy  Ireland,  a  fellow  member  of  the  Small  Business  Com- 
mittee, and  how  pleased  we  were  that  something  was  going  to  be 
done  for  the  small  business  person. 

Things  didn't  quite  work  out  as  we  thought.  In  1987,  as  the 
chairman  of  the  Small  Business  Subcommittee  on  Exports,  Tourism 
and  Special  Problems,  I  chaired  a  hearing  and  later  submitted  a  5- 
year  report  on  the  implementation  of  the  Regulatory  Flexibility 
Act. 

To  some  agencies'  credit,  they  really  made  a  strong  effort  to  com- 
ply. To  others'  discredit,  they  did  not  and  some  even  testified  that 
it  didn't  apply  to  them  regardless  of  what  the  law  said. 

I  want  to  thank  Tom  Ewing  for  his  efforts.  This  is  our  second 
joint  appearance  before  this  subcommittee,  and  we  want  to  fix 
something  that  we  originally  intended  to  come  to  pass  back  in 
1980,  the  compliance  by  the  various  agencies  with  the  Regulatory 
Flexibility  Act.  The  giving  of  judicial  review,  I  think,  is  a  necessary 
thing  and  that  is  why  I  am  so  strongly  in  favor  of  Tom  Ewing^s  ef- 
forts and  I  compliment  him  for  that. 

Rather  than  going  into  detail,  let  me  make  two  recommenda- 
tions, Mr.  Chairman.  I  strongly  urge  that  your  staff  go  through  the 
archives  of  the  Small  Business  Committee  of  the  subcommittee 
that  I  then  chaired  in  1987  and  review  the  testimony  that  was 
given  at  that  time.  If  you  have  trouble  finding  that,  I  am  sure  that 
my  staff  or  former  staff  member  counsel  on  the  subcommittee  could 
help  you  locate  it.  I  think  you  could  find  it  will  probably  shortcut 
a  lot  of  vour  efforts  as  to  some  of  the  agencies  were  working  hard 
to  comply  with  no  complaint  and  we  complimented  them  for  it. 
Others  ignored  it;  said  it  didn't  apply.  Others  dragged  their  feet 
and  gave,  as  we  say  back  home,  a  lick  and  a  promise. 

I  would  be — I  would  strongly  urge  that  you  review  that  testi- 
mony and  that  record,  as  well  as  the  formal  report  from  our  sub- 
committee of  1987.  My  next  recommendation  is  that  of  a  concern 
that  I  have,  title  IV  of  H.R.  9,  section  4003,  appears  to  expand  the 
class  of  beneficiaries  of  the  Regulatory  Flexibility  Act  to  include  all 
businesses,  both  large  and  small,  ana  I  think  that  if  you  do  that, 
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I  can  foresee  how  corporate  giants  with  deep  pockets  could  stall 
needed  regulation.  I  think  it  ignores  our  original  intent  of  the  act 
to  help  small  businesses. 

Mr.  Chairman,  how  many  times  have  I  been  visiting  with  small 
businessmen,  and  women  back  home  and  heard  their  complgiints 
about  the  rulemaking  and  regulations.  I  think  allowing  them — the 
original  intent  was  to  help  the  small  businessmen,  and  women  in 
this  country  to  get  out  from  under  all  of  this,  and  if  you  allow  the 
judicial  review  for  these  folks,  I  think  that  is  where  the  help  comes. 
They  don't  have  the  deep  pockets.  They  have  trouble  hiring  a  law- 
yer so  many  times.  So  I  urge  you  to  take  a  look  at  section  4003 
in  that  regard. 

This  is  important  work  for  the  economy  of  our  country  as  well 
as  for  the  ease  of  which  you  can  make  small  business  work  and 
work  better.  And  I  thank  you  for  the  opportunity  and,  again,  thank 
Mr.  Ewing  for  his  strong  efforts  in  this  regard. 

[The  prepared  statement  of  Mr.  Skelton  follows:] 

Prepared  Statement  of  Hon.  Ike  Skelton,  a  Representative  in  Congress 
From  the  State  of  Missouri 

Thank  you  for  the  opportunity  to  testify  today  concerning  provisions  included  in 
H.R.  9  which  would  amend  the  Regulatory  Flexibility  Act,  or  RFA.  It  is  a  pleasure 
to  be  here,  and  I  want  to  thank  Cnairman  Gekas  for  allowing  me  to  come  before 
the  subcommittee  to  talk  about  an  issue  that  has  been  important  to  me  for  a  num- 
ber of  years. 

In  my  testimony,  I  would  like  to  discuss  the  history  of  my  involvement  with  the 
RFA  when  I  served  as  chairman  of  a  House  Small  Business  Subcommittee.  Last 
Congress,  I  was  an  original  cosponsor  of  Congressman  Thomas  Swing's  bill  to  make 
improvements  to  the  RFA,  H.R.  830.  As  you  know.  Title  VI  of  HJl.  9  is  identical 
to  Mr.  Swing's  bill  from  the  103d  Congress. 

On  September  19,  1980,  the  Regulatory  Flexibility  Act  was  signed  into  law.  Its 
passage  was  the  result  of  three  years  of  hard  work  by  the  House  Small  Business 
Committee  and  other  Committees  in  Congress,  but  more  importantly,  it  culminated 
a  decade  of  effort  by  thousands  of  concerned  businessmen  and  women  from  every 
state  involved  in  every  kind  of  business.  They  rebelled  against  a  volcano  of  seem- 
ingly senseless,  ill-conceived  regulations  that  threatened  to  bury  everyone  but  was 
particularly  harsh  for  small  businesses.  The  tool  they  forged,  the  RFA,  was  a  new 
chapter  to  the  Administrative  Procedure  Act  requiring  bureaucrats  to  think  about 
the  effects  of  their  actions,  consider  simple  alternatives  and  include  the  interested 
public  in  on  the  process. 

One  small  business  owner  testified  to  the  importance  of  the  RFA  by  saying  during 
our  hearings: 

Because  we  smaller  (businesses)  don't  have  a  large  (or  indeed  any)  staff 
in  Washington,  it  is  impossible  for  us  to  participate — and  make  small  busi- 
ness impacts  known  on  the  record — in  eveiy  phase  of  every  hearing  on 
every  docket  before  the  (agency).  I  believe  it  is  incumbent  upon  the  agency 
to  comply  with  the  Regulatory  Flexibility  Act  by  considering  and  reporting 
the  expected  impact  on  small  businesses  in  each  of  its  decisions. 

In  1987,  the  Small  Business  Subcommittee  on  Exports,  Tourism,  and  Special 
Problems,  which  I  chaired,  submitted  a  five-year  report  on  the  implementation  of 
the  RFA.  The  subcommittee  conducted  hearings,  reviewed  the  reports  of  the  SmaU 
Business  Administration  Office  of  Advocacy,  and  read  court  decisions  that  inter- 
preted the  RFA  in  that  five-year  period.  The  subcommittee  also  questioned  federal 
agencies  which  had  successfully  implemented  the  RFA  and  agencies  which  were 
struggling  with  its  implementation. 

The  findings  and  recommendations  of  that  report  still  merit  review  today.  The 
subcommittee  found  that  most  federal  agencies,  required  by  law  to  comply  with  the 
RFA,  were  making  an  effort  to  do  so.  Agencies  wmch  had  made  a  conscious  policy 
to  find  the  best  way  to  comply  with  the  Reg  Flex  Act  had  established  procedures 
to  institutionalize  the  process  of  analyzing  proposed  regulations  for  their  impact  on 
small  business. 
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Agencies  in  compliance  with  the  RFA  were  found  to  have  communicated  the  regu- 
latory alternatives  to  the  appropriate  businesses,  responded  to  small  business  com- 
ments in  a  thoughtful  way,  ana  fashioned  solid  regulations  in  even  the  most  tech- 
nically demanding  cases  concerning  the  most  emotionally  charged  issues.  As  an 
added  benefit,  those  agencies  which  have  established  such  systems  informed  the 
subcommittee  that  it  saves  time,  money,  and  litigation  headaches  because  the  agen- 
cies were  able  to  promulgate  weU-founded  regulations. 

However,  the  subcommittee  also  found  that  agencies  which  did  not  wish  to  comply 
with  the  letter  or  the  spirit  of  the  RFA  had  faflen  back  on  the  argument  that  com- 
pliance is  too  expensive  and  time  consuming.  These  agencies  have  interpreted  key 
portions  of  the  law  in  such  a  way  that  the  objectives  of  the  law  have  been  thwarted 
and  its  requirements  circumvented. 

In  answer  to  their  arguments,  the  subcommittee  found  that  the  Reg  Flex  provides 
the  essential  elements  that  are  necessary  to  make  compliance  with  the  RFA  less 
costly  and  less  time-consuming.  The  noncomplying  agencies  need  only  make  the  ef- 
fort to  find  a  procedure  that  will  work  with  their  existing  regulatory  system.  The 
subcommittee  points  out  that  other  agencies  have  exercised  their  discretion  to  find 
unique  and  creative  methods  of  rulemaking  which  meet  the  goals  of  the  act  while 
carrying  out  the  duties  of  those  agencies.  The  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  is  also  available  to  consult  with  any  agency  that 
needs  help. 

The  subcommittee  also  had  serious  concerns  about  the  ability  of  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business  Administration  to  monitor  compliance  with  the 
RFA  given  the  limited  budget  and  manpower  of  the  office.  The  subcommittee  rec- 
ommended that  the  Advocate  be  more  aggressive  in  his  or  her  comments  when  an 
agency  has  not  seen  fit  to  even  certify,  or  have  completely  disregarded  the  act.  How- 
ever, this  criticism  was  made  knowing  that  the  Advocate  cannot  invalidate  regula- 
tions nor  compel  judicial  review.  Also,  the  Advocate  must  review  thousands  of  regu- 
lations with  a  relatively  small  stafl". 

Finally,  the  five-year  report  notes  that  confusion  exists  as  to  the  meaning  of  cer- 
tain key  sections  of  the  act  and  that  the  Judiciary  has  resolved  this  confusion  in 
favor  of  the  minimum  required  steindard  with  maximum  agency  discretion.  The  sub- 
committee concluded  that  legislation  was  necessary  to  amend  the  RFA  to  strengthen 
and  clarify  the  Act  to  fulfill  the  intent  of  Congress. 

The  Regulatory  Flexibility  Act  is  an  important  weapon  in  our  efforts  to  reduce  or 
eliminate  unnecessary  regulations  and  paperwork  which  cripple  small  business.  If 
operated  properly,  it  makes  sure  that  the  little  guy  (the  small  town,  the  small  busi- 
ness, or  the  smaJl  association)  is  sought  out  and  asked  his  opinions  on  government 
proposals  that  will  influence  his  life.  The  RFA  ensures  that  lus  sensible  suggestions 
will  be  listened  to,  checked  out,  and  answered. 

The  RFA  has  been  a  success  where  it  has  been  faithfully  and  routinely  applied. 
It  is  now  our  responsibility  in  the  Congress  to  make  what  changes  are  necessaiy, 
to  provide  whatever  encouragement  is  required,  to  see  to  it  that  the  RFA  is  fully 
implemented  government-wide. 

Before  I  close,  I  would  like  to  mention  my  concern  about  a  provision  found  in  Title 
rV  of  H.R.  9.  Section  4003  appears  to  expand  the  class  of  beneficiaries  of  the  RFA 
to  include  all  businesses,  both  large  and  small.  While  I  believe  that  Congress  and 
regulatory  agencies  should  seek  to  lessen  regulatory  burdens  for  businesses  of  all 
sizes  whenever  possible,  the  Regulatory  Flexioility  Act  was  designed  specifically  to 
assist  small  businesses,  which  often  lack  the  staffing  and  financial  resources  to  cope 
with  these  burdens.  I  can  foresee,  and  I  know  that  other  members  of  the  House 
Small  Business  Committee  have  expressed  reservations,  that  allowing  large  busi- 
nesses to  take  advantage  of  the  RFA  with  judicial  review  could  seriously  jeopardize 
legitimate  rulemakings.  Corporate  giants  with  deep  pockets  could  stall  needed  regu- 
lation. And  it  ignores  our  original  intent  of  the  actr— to  help  small  businesses  over- 
come the  disproportionate  financial  impacts  they  absorb  within  the  rulemaking 
process.  I  hope  that  this  committee  will  find  a  way  to  alleviate  our  concerns  about 
Section  4003  in  the  days  ahead. 

Thank  you  again  for  holding  these  hearings  today.  The  proposed  improvements 
to  the  Regulatory  Flexibility  Act  will  strengthen  the  law  and  nilfill  the  promise  of 
more  than  a  decade's  work. 

Mr.  Gekas.  I  thank  the  gentleman.  Before  we  begin  the  round 
of  questions,  I  would  like  to  formally  introduce  the  Members  who 
are  here  so  that  the  audience  and  the  record  will  indicate  their 
presence  and  their  new-found  membership  on  our  subcommittee. 
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On  the  majority  side,  Mr.  Flanagan  of  Illinois,  Mr.  Chabot  of 
Ohio.  To  my  left,  the  ranking  member,  whom  you  have  already 
met,  the  gentleman  from  Rhode  Island — ^Mr.  Reed,  Mr.  Scott  of  Vir- 
ginia, and  Mr.  Bryant,  whom  we  have  already  acknowledged  who 
in  the  previous  term  was  the  chairman  of  this  very  subcommittee. 

With  that,  I  am  going  to  pose  just  a  few  introductory  questions. 
Congressman  Ewing,  I  take  it  you  are  satisfied  with  the  way  that 
title  VI  of  H.R.  9  is  emulating  your  proposal.  Is  that  correct? 

Mr.  Ewing.  That  is  correct,  Mr.  Chairman.  But  I  would  like  to 
associate  myself  with  the  remarks  of  Congressman  Skelton  on  the 
expansion  of  that,  I  am  concerned  about  that,  also.  I  think  they 
have  different  problems,  big  business  and  small  business.  This  is 
to  address  small  business  and  units'  of  governments  problem  and 
I  think  it  should  be  left  that  way. 

Mr.  Gekas.  Yes.  I  want  to  assert  as  the  Chair  that  we  will  take 
to  heart  the  suggestion  of  Mr.  Skelton  to  review  the  work  that  was 
previously  done,  particularly  as  to  the  5-year  report  which  I  did  not 
know  myself  existed. 

Mr.  Skelton.  Mr.  Chairman,  I  would  also  strongly  suggest  that 
someone  on  your  staff  review  the  testimony.  It  is  rather  shocking 
the  arrogance  that  I  recall  of  some  of  the  witnesses.  I  think  it 
would  be  well  worth  your  time  to  have  someone  review  the  testi- 
mony that  we  had  at  our  hearing. 

Mr.  Gekas,  The  other  assertion  that  I  want  to  make  is  that  I 
personally  will  ask  the  Members  to  consider  what,  if  anything,  we 
should  do  about  title  IV.  Although  that  title  is  not  under  our  juris- 
diction, it  is  my  intention  as  we  proceed  along  to  investigate  this 
entire  set  of  issues. 

With  that,  I  just  want  to  thank  our  colleagues  and  I  will  now  ask 
if  the  ranking  member  wishes  to  pose  any  questions.  So  we  yield 
to  him  5  minutes. 

Mr.  Reed.  Thank  you,  Mr.  Chairman.  I  want  to  commend  my  col- 
leagues, Mr.  Ewing  and  Mr.  Skeleton,  for  their  efforts  over  many 
years  and  like  them,  I  supported,  the  motion  to  instruct  last  year, 
in  support  of  judicial  review.  But  I  want  to  go  back  and  just  raise 
the  issue  that  unlimited  judicial  review  sometimes  has  problems  as 
well  as  benefits.  It  encourages  attempts  to  stop  regulations,  to  stop 
action  and  I  think  we  do  have  to  strike  a  balance  between  purpose- 
ful action  and  enforcing  the  Regulatorv  Flexibility  Act. 

It  seems  that  some  of  the  proposals  that  have  been  made,  and 
maybe  I  heard  your  reaction,  Tom,  about  standing,  that  someone 
would  have  to  participate  in  the  notice  and  comment  to  have  stand- 
ing. The  other  issue  that  comes  to  mind  would  be  the  issue  of 
whether  someone  who  could  allege  an  indirect  effect  would  be  able 
to  challenge.  That  could  open  up  the  panoply  of  perhaps  everyone 
in  the  country,  almost  everyone  having  the  ability  to  challenge  this 
on  a  procedural,  not  a  substantive  basis.  So  I  go  back  to  your  testi- 
mony and  I  wonder  are  there  any — any  procedural  steps  or  limita- 
tions under  judicial  review  that  you  think  would  be  helpful  to 
strike  this  balance. 

Mr.  Ewing.  Well,  I  believe  there  are  and  I  believe  they  are  in  the 
Administrative  Procedure  Act  and  in  the  body  of  case  law  that  in- 
terprets that  act,  which  prevents  the  very  thing  from  happening, 
anyone  having  standing.  There  are  certain  requirements  for  stand- 
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ing.  There  are  certain  statutes  of  limitation  in  the  case  law  and  in 
the,  I  believe,  Administrative  Procedure  Act. 

What  I  don't  want  to  see  happen  is  make  it  so  restrictive  that 
it  really  isn't  there  at  all,  and  I  go  back  to  the  comment  that  I 
made  aoout  small  businesses  that  I  have  dealt  with  that  have  come 
to  me.  They  really  don't  know  this  regulation  exists  until  they  are 
contacted  by  a  Federal  agency,  either  penalized  or  notified  that 
they  are  in  violation. 

Small  business  don't — ^they  don't  have  the  time  to  read  the  Fed- 
eral Register.  They  don't  have  any  staff  that  even  knows  where  the 
Federal  Register  is.  That  is  the,  I  think,  the  point  that  I  want  to 
make.  This  is  for  the  little  person  out  there  and  not  for  the  big  cor- 
poration that  has  high-priced  lawyers  on  the  staff  all  the  time  look- 
ing for  those  types  of  regulations. 

Mr.  Reed.  Thank  you.  Thank  you. 

Mr.  Skelton.  May  I  make  a  quick  comment  on  that?  It  appears 
to  me  and  Mr.  Ewing  probably  has  the  citations  or  possibly  this 
committee  has  the  citations,  but  that  this  has  been  before  several 
Federal  judges  and  my  recollection  is  that  they  have  interpreted 
this  in  rather  narrow  confines.  So  I  would  judge  using  that  as  your 
standard. 

I  can  understand  your  concern  and  I  would  have  it  as  well  if  in- 
direct, indirect  effects  on  someone  way  out  in  left  field.  It  is  plain 
the  court  has  jurisdiction  over  this  act.  That  is  not  our  intent.  Our 
intent  is  a  singular,  narrow  intent  to  take  care  of  the  person  that 
is  really  bein^  affected  by  this.  And  they  are  out  there.  The  law  is 
there.  Let's  give  it  some  backing  and  some  teeth.  That's  all  in  the 
world  we  are  asking. 

Mr.  Reed.  Thank  you. 

Mr.  Gekas.  The  Uhair  notes  the  presence  of  the  gentleman  from 
Georgia,  Mr.  Barr. 

Mr.  Barr.  Good  morning,  Mr.  Chairman. 

Mr.  Gekas.  Anyone  else  need  to  have  time  yielded?  Mr.  Flana- 
gan, Mr.  Scott. 

Mr.  Scott.  Need  to  have  time?  I  don't  need  to  have  time. 

Mr.  Gekas.  Mr.  Bryant.  The  gentleman  is  recognized  for  5  min- 
utes, 

Mr.  Bryant  of  Texas.  Thank  you.  I  would  just  like  to  pose  a 
question  to  both  of  our  witnesses  today,  our  guests  here.  It  is,  I 
think,  worthy  of  at  least  discussion  to  ask  why  it  is  that  if  you  have 
a  government  that  issues  regulations  and  has  435  Members  of  the 
House  and  100  Members  of  the  Senate  and,  of  course,  the  Presi- 
dent and  the  Vice  President,  all  of  them  have  to  go  to  the  voters 
to  get  here,  why  we  are  not  able  to  deal  with  this  matter  in  the 
same  manner  we  deal  with  other  problems. 

The  local  businessman  calls  you  up  and  says  you  won't  believe 
what  they  have  asked  me  to  ao  now,  what  has  happened  to  me 
now,  and  we  take  the  matter  up  and  go  to  the  agency  and  raise* 
cain  about  it  until  it  changes.  Now,  I  know  that  has  happened  and 
that  might  not  be  an  adequate  example.  Why  doesn't  that  happen? 

Mr.  Skelton.  Let  me  share  with  you.  I  passed  an  amendment 
that  gave  relief  to  nonphysical  economic  damage  as  a  result  of  cer- 
tain laws  dealing  with  our  exports  to  Mexico  quite  some  years  ago. 
I  thought  I  had  done  the  greatest  thing  in  the  world  for  small  busi- 
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ness,  small  agribusiness,  chemicals,  com,  distributors  and  the  like. 
Then  the  rules  and  regulations  came  out. 

Two  counties  in  the  United  States  of  America  qualified.  On  a  bi- 
partisan basis,  the  gentlelady  from  Nebraska  and  I  went  after 
them.  We  had  a  hearing  and  as  a  result  of  that  hearing,  the  rules 
and  regulations  were  changed  that  14  counties  in  Missouri's  114 
qualified.  The  rules  and  regulation  power  can  sometimes  be  vicious. 
And  by  the  time  this  was  changed  again  so  that  people  who  were 
truly  affected,  it  was — ^they  were  either  out  of  business  or  it  was 
too  late. 

The  bureaucracies  won.  The  money  was  there.  It  was  an  amend- 
ment to  an  amendment  by  Berkley  Bedell.  I  was  sorely  disturbed 
that  my  legislative  efforts  were  put  to  naught  as  a  result  of  this. 
You  are  speaking  of  case  work  when  in  truth,  in  fact,  this  is  a  judi- 
ciary problem  whether  the  judiciary  ought  to  have  the  right  to  rule. 

Mr.  Bryant  of  Texas.  Let  me  follow  up  on  that. 

Mr.  Skelton.  Yes. 

Mr.  Bryant  of  Texas.  Whoever  was  President  of  the  United 
States  at  that  time,  it  would  seem  to  me,  basically  deserves  the 
blame  for  that.  Because  they  were  in  charge  and  I  guess  it  is  fair 
to  ask,  we  had  12  years  here  with  President  Reagan  and  President 
Bush,  Republican  administrations,  which  are  the  most  vocal  about 
the  hostility  to  regulations  compared  to  our  party.  And  we  had  a 
Regulatory  Flexibility  Act  during  that  period  of  time,  as  well. 

Why  isn't  it  fair  to  ask  how  is  it  now  that  only  in  the  last  3  years 
or  so  that  we  are  hearing  so  much  about  the  need  to  do  this?  I 
mean,  why  can't  we  say  whoever  was  President  was  to  blame, 
whether  it  is  now  or  then.  Maybe  you  are  talking  about  the  days 
of  Jimmy  Carter.  I  am  not  sure  who  was  President. 

Mr.  Skelton.  No,  it  was  afler  that. 

Mr.  Bryant  of  Texas.  They  can  reach  down  to  their  appointees 
and  say  this  is  crazy,  fix  the  regulation. 

Mr.  Skelton.  Oh,  you  don't  Know  the  trouble  I  went  to  and  got 
nothing  back. 

Mr.  Bryant  of  Texas.  Does  that  not  mean  that  it  came  down  to 
basically  a  disagreement  between  you  and  the  administration  about 
what  ought  to  be  the  regulation? 

Mr.  Skelton.  That  is — ^the  regulations  were  drafted  so  that  noth- 
ing would  happen  and  they  were  successful.  Time  was  on  their 
side.  And  by  the  time  something  was  done,  the  third  time,  they 
were  ^one,  the  businesses  that  we  intended  to  help,  they  were  out 
of  business. 

Mr.  Bryant  of  Texas.  I  yield  to  Mr.  Scott. 

Mr.  Scott.  How  would  judicial  review  have  fixed  this? 

Mr.  Skelton.  Someone  would  have  had  standing  to  have  taken 
that  up  immediately  before  a  Federal  judge  for  the  inappropriate 
way  of  drafting  rules  and  regulations.  I  think  that  this  would 
have — they  womdn't  have  had  to  go  because  the  threat  would  have 
been  there  if  they  would  have  written  it  right  the  first  time. 

Mr.  EwiNG.  May  I  respond  to  that  question  addressed  to  both  of 
us? 

Mr.  Gekas.  Yes. 

Mr.  EwiNG.  No.  1,  I  think  we  all  admit  that  we  do  casework  and 
we  do  work  for  our  constituents  when  they  have  problems.  But  I 
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would  submit  that  that  is  not  the  best  way  the  system  is  intended 
to  work.  We  are  not  here  simply  to  help  our  constituents.  That  is 
not  why  we  are  elected,  solely  to  help  our  constituents,  or  even  a 
major  part  of  our  duties  is  not  to  help  our  constituents  deal  with 
regulations. 

We  have  the  Regulatory  Flexibility  Act  passed  during  the  Carter 
administration  and  signed,  enforced  during  the  Reagan  and  Bush 
administrations  with  Executive  orders,  such  as  President  Clinton 
has  issued,  all  of  which  are  ignored.  You  know,  if  you  put  an  order 
out,  unless  you  sit  there  and  watch  every  regulation  being  ad- 
dressed, they  can  ignore  it  and  they  do.  And  when  the  President 
turns  his  back  to  do  something  else  that  is  important,  they  ignore 
it.  And  all  these  Presidents  have  tried  to  enforce  it. 

When  I  brought  my  legislation  forward,  it  was  under  the  Bush 
administration  and  I  worked  with  the  Bush  administration  on  hav- 
ing moratoriums  on  regulations  and  he  did  it  a  couple  of  times.  But 
that  still  wasn't  the  answer.  The  answer  is  a  lot  of  different 
things — ^you  and  I  doing  our  part  for  our  constituents  when  they 
are  being  mistreated  by  the  regulator.  Also  judicial  review  should 
be  another  option  open  to  those  who  are  being  regulated,  small 
business. 

Mr.  Bryant  of  Texas.  I  guess  my  fundamental  question  is — and 
I  have  not  reached  a  conclusion — whether  or  not  this  is  ultimately 
a  problem  with  our  political  system.  I  mean,  we  have  all  these  peo- 
ple elected  to  see  that  crazy  things  don't  happen  and  you  and  I 
have  had  the  experience  of  raising  cain  about  crazy  things  and  still 
don't  get  any  relief  out  of  whoever  the  President  is.  I  wonder  if  that 
isn't  really  the  problem.  If  they  appoint  these  gentlemen  to  run  the 
agencies,  why  can't  they  run  down  there  and  fix  them? 

Mr.  Gekas.  The  time  of  the  gentleman  has  expired. 

Mr.  Skelton.  May  I? 

Mr.  Gekas.  The  time  of  the  gentleman  has  not  expired. 

Mr.  Skelton.  I  made  a  recommendation  you  get  the  report  of 
1987  as  well  as  the  testimony  and  I  refer  you  to  the  counsel  at  that 
time  for  our  subcommittee.  He  happens  to  be  in  the  room  today, 
the  gentleman  in  the  overcoat  standing  by  the  wall  who  is  pres- 
ently in  the  Small  Business  Administration  Office  of  Advocacy.  His 
title  is  that  of  Assistant  Counsel  for  Tax. 

I  know  I  am  helping  you  do  your  work  very  quickly,  but  he  will 
help  you  get  those  two  documents  very  quickly  and  shorten  your 
search  efforts.  You  will  find  what  I  say  is  true,  both  about  the  testi- 
mony and  about  the  report. 

Mr.  Gekas.  If  the  gentleman  will  remain  by  the  wall,  we  will 
issue  a  subpoena. 

Mr.  Skelton.  He  is  a  good  Missourian  by  the  name  of  Russell 
Orban. 

Mr.  Gekas.  Does  any  other  Member  seek  recognition?  If  not,  we. 
really  thank  our  colleagues  for  their  presence  here  todav.  We  as- 
sure them  of  a  close  look  at  the  proposed  legislation,  at  tne  former 
legislation,  and  all  that  preceded  with  an  eye  to  perfecting  the 
whole  system. 

Mr.  EwiNG.  Thank  you,  Mr.  Chairman,  very  much,  members  of 
the  committee. 
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Mr.  Gekas.  Thank  you.  The  next  panel  will  consist  of  John 
Spotila,  General  Counsel  of  the  Small  Business  Administration, 
who  will  be  a  spokesman  in  part  for  the  executive  branch  of  our 
government;  and  Jere  Glover,  Chief  Counsel  for  Advocacy  of  the 
Small  Businesses  Administration.  He  is  charged  by  statute  with 
being  the  voice  for  small  business  within  the  SBA.  Mr.  Glover  has 
direct  connection  with  the  Regulatory  Flexibility  Act  as  part  of  his 
jurisdiction.  So  we  welcome  the  two  panelists  and  ask  that  they  de- 
termine between  themselves  who  should  begin. 

STATEMENT  OF  JOHN  T.  SPOTILA,  GENERAL  COUNSEL,  SMALL 
BUSINESS  ADMINISTRATION 

Mr.  Spotila.  I  think  I  will,  Mr.  Chairman.  Good  morning,  Mr. 
Chairman  and  members  of  the  committee.  Thank  you  very  much 
for  inviting  me  to  appear  before  you  on  behalf  of  the  administration 
to  discuss  strengthening  the  Regulatory  Flexibility  Act.  I  ask  that 
my  formal  statement  be  entered  into  the  record. 

Mr.  Gekas.  Without  objection,  so  ordered. 

Mr.  Spotila.  As  a  small  business  owner  myself  and  as  an  attor- 
ney representing  small  business  owners  for  20  years  before  joining 
the  SBA  as  General  Counsel,  I  have  a  strong  appreciation  for  the 
cumulative  burdens  imposed  upon  small  business  owners  by  gov- 
ernment regulations.  I  know  firsthand  about  paperwork  and  com- 
pliance burdens. 

Small  business  owners  are  creating  jobs  in  this  economy.  It  is  vi- 
tally important  that  regulatory  agencies  consider  the  impact  on  the 
small  entities  of  their  proposed  rules  and  then  minimize  adverse  ef- 
fects as  much  as  possible.  For  all  these  reasons,  I  was  very  pleased 
in  1993  when  the  National  Performance  Review,  under  the  direc- 
tion of  Vice  President  Gore,  strongly  endorsed  the  idea  of  adding 
a  right  of  judicial  review  to  the  Reg  Flex  Act. 

At  the  direction  of  Erskine  Bowles,  our  Administrator  at  SBA  at 
the  time,  I  spent  considerable  time  last  year  working  with  others 
in  the  administration  to  try  to  implement  that  recommendation.  I 
also  helped  in  coordinating  an  extensive  interagency  analysis  of  the 
cumulative  impact  of  regulations  on  five  specific  industries. 

With  help  from  150  small  business  owners  and  representatives 
and  75  agency  personnel,  we  produced  this  report  last  July  contain- 
ing 140  recommendations  which  are  now  being  evaluated  and  in 
many  cases  implemented  by  EPA,  the  IRS,  OSHA,  and  the  other 
participating  agencies.  The  point  is  that  we  are  trying  to  facilitate 
this  analysis  of  alternatives  of  how  to  minimize  the  adverse  effect 
of  regulations  on  small  business.  It  is  an  issue  that  is  very  close 
to  our  heart  and  that  we  are  seriously  working  to  try  to  achieve 
relief  on. 

My  good  friend,  Jere  Glover,  who  serves  as  SBA's  Chief  Counsel 
for  Advocacy,  has  been  a  strong  ally  and  partner  in  that  endeavor. 
We  both  very  much  want  to  see  the  prompt  passage  of  a  reg  flex 
judicial  review  provision  which  benefits  small  entities  in  three 
ways — by  encouraging  better  regulations,  by  affording  access  to  the 
courts  for  relief,  and  oy  not  bogging  people  down  in  a  lot  of  unnec- 
essary litigation. 

Last  October,  President  Clinton  reiterated  his  personal  support 
for  strong  judicial  review  of  reg  flex  determinations.  Today,  on  his 


42 

behalf,  I  reaffirm  the  administration's  support  for  this  important 
small  business  initiative.  And  let  me  also  take  note  at  this  time  of 
the  appearances  today  of  Representative  Ewing  and  Representative 
Skelton,  Their  leadership  has  been  an  enormous  help  in  focusing 
attention  on  this  issue  and  we  have  the  deepest  respect  for  them. 

During  the  past  2  years,  at  the  direction  of  the  President  and 
Vice  President,  Federal  regulators  have  improved  their  compliance 
with  the  Reg  Flex  Act.  Real  progress  has  been  made.  But  any  ad- 
ministrative approach  is  very  dependent  on  the  particular  individ- 
uals involved  in  the  effort  and  the  resources  available  to  them. 
There  is  always  the  risk  that  some  Federal  agency  in  the  future 
might  disregard  its  obligation  in  this  area.  The  President  and  Vice 
President  believe,  as  I  do,  that  the  objectives  of  the  Reg  Flex  Act 
are  too  important  to  be  ignored. 

The  challenge  in  adding  a  right  to  seek  judicial  review  lies  in 
crafting  language  that  will  give  small  entities  relief  while  not  re- 
quiring them  to  spend  a  lot  of  time  and  money  in  litigation.  Most 
small  business  owners  want  no  part  of  litigation.  What  they  want 
instead  are  better  regulations.  And  in  this  context,  they  want  a  ju- 
dicial review  provision  that  is  clear  and  complete,  encouraging 
sound  regulatory  development  and  giving  proper  guidance  to  all 
concerned  so  that  lawsuits  are  needed  only  if  and  when  regulators 
ignore  their  reg  flex  obligations. 

With  these  guiding  principles  in  mind,  we  suggest  respectfully 
that  the  committee  consider  the  following  points:  First,  the  Reg 
Flex  Act  properly  focuses  on  protection  for  small  entities.  Requiring 
agencies  to  perform  regulatory  flexibility  analyses  for  other  busi- 
nesses as  well  would  change  the  emphasis  of  the  underlying  stat- 
ute, would  force  agencies  to  divert  scarce  resources  that  could  be 
better  employed  in  striving  to  protect  small  entities  and  would  ex- 
tend to  large  entities  the  right  to  initiate  litigation  even  in  situa- 
tions where  small  entities  are  pleased  with  the  regulatory  approach 
followed  by  an  agency. 

Second,  although  it  may  seem  appealing  to  give  small  entities  ac- 
cess to  the  courts  by  merely  repealing  the  ban  on  judicial  review 
now  contained  in  the  Reg  Flex  Act,  this  may  not  be  the  approach 
that  serves  small  entities  best.  Small  entities  would  find  them- 
selves involved  in  continuing  litigation  over  the  scope,  nature  and 
timing  of  review.  This  would  impose  costs  upon  them  which  could 
have  been  avoided  by  a  more  specific  judicial  review  provision.  And 
in  the  absence  of  clear  statutory  direction,  there  is  always  the  pos- 
sibility that  the  courts  might  be  less  favorable  to  small  entities 
than  the  proponents  of  judicial  review  intended. 

We  suggest  to  you,  again  respectfully,  that  it  makes  sense  to 
specify  a  time  limit  for  bringing  actions  for  judicial  review,  perhaps 
6  months  or  a  year,  from  the  issuance  of  a  final  rule.  It  makes 
sense  to  clarify  the  standard  of  review.  The  statute  should  make 
it  clear  when  and  to  what  extent  relief  can  be  given  by  the  courts. 
We  suggest  that  the  courts  be  given  broad  power  to  hold  up  imple- 
mentation of  a  rule  or  grant  other  appropriate  relief  if  an  agency 
fails  to  bring  its  actions  into  compliance,  but  that  the  courts  not 
be  asked  to  substitute  their  own  judgment  for  that  of  the  regulat- 
ing agency  as  to  the  substantive  nature  of  a  particular  rule. 
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The  main  point  is  that  the  statutory  guidance  should  be  made 
clear  so  that  small  entities  and  the  agencies  do  not  find  themselves 
embroiled  in  unnecessary  litigation.  Third,  the  Reg  Flex  Act  prop- 
erly focuses  its  attention  on  the  development  of  final  rules  by  re^- 
latmg  agencies.  It  makes  very  little  sense  to  tie  up  the  courts  with 
litigation  over  proposed  rules  or  such  other  matters  as  10-year 
plans  or  re^latory  agenda  and  ideally  this  point  should  be  clari- 
fied in  any  mdicial  review  provision. 

We  also  believe  that  it  would  be  a  mistake  to  extend  the  scope 
of  the  Reg  Flex  Act  to  an  assessment  of  the  indirect  effects  of  pro- 
posed regulations.  It  is  very  difficult  to  assess  these  effects  with 
any  degree  of  accuracy.  Even  if  reflating  agencies  proceed  in  good 
faith,  they  may  be  drawn  into  litigation  because  oi  the  ambiguity 
of  the  statutory  language.  Instead  of  giving  small  entities  meaning- 
ful protection  by  requiring  agencies  to  concentrate  on  mitigating 
the  direct  effects  of  what  they  propose  to  do,  we  end  up  diverting 
attention  and  encouraging  wasteful  litigation. 

These  suggestions  warrant  careful  consideration.  The  President 
strongly  favors  prompt  passage  of  a  meaningful  re^  flex  judicial  re- 
view provision.  He  appreciates  how  important  this  proposal  is  to 
small  business  and  other  small  entities.  At  the  same  time,  we  be- 
lieve the  statutory  language  can  be  improved  and  we  would  be 
more  than  willing  to  work  with  the  Congress  on  this  important  leg- 
islation. I  thank  you  for  giving  me  the  opportunity  to  speak  with 
you  on  this  subject  and  we  would  be  happy  to  try  to  answer  any 
questions  you  might  have. 

Mr.  Gekas.  I  tnank  you.  We  will  reserve  our  right  to  pose  ques- 
tions till  after  the  second  witness. 

[The  prepared  statement  of  Mr.  Spotila  follows:] 

Prepared  Statement  of  John  T.  Spotila,  General  Counsel,  Small  Business 

Administration 

Good  morning,  Mr.  Chairman  and  members  of  the  Committee.  Thank  you  for  in- 
viting me  to  appear  before  you  on  behalf  of  the  Administration  to  discuss  current 
efforts  to  strengthen  the  Regulatory  Flexibility  Act  (the  Reg  Flex  Act). 

As  a  small  business  owner  myself,  aind  an  attorney  representing  small  business 
owners  for  twenty  years  in  New  Jersey  and  Pennsylvania  before  joining  the  SmaU 
Business  Administration  as  its  General  Counsel,  I  have  a  strong  appreciation  for  the 
cumulative  burdens  imposed  upon  small  business  owners  by  government  regula- 
tions. I  have  had  to  deal  personally  with  costly  recordkeeping,  reporting,  and  sub- 
stantive requirements,  so  I  know  firsthand  about  paperwork  and  compliance  bur- 
dens. Small  business  owners  are  creating  jobs  in  this  economy.  It  is  vitally  impor- 
tant that  regulatory  agencies  consider  the  impact  on  small  entities  of  their  proposed 
rules  and  then  minimize  adverse  effects  as  much  as  possible. 

For  all  these  reasons,  I  was  very  pleased  in  1993  when  the  National  Performance 
Review,  under  the  direction  of  Vice  President  Gore  and  with  substantial  involve- 
ment from  our  current  Administrator  at  SBA,  Philip  Later,  strongly  endorsed  the 
idea  of  adding  a  ri^t  of  judicial  review  to  the  Reg  Flex  Act.  At  the  specific  direction 
of  Erskine  Bowles,  then  our  SBA  Administrator  (and  now,  of  course.  Deputy  Chief 
of  Staff  for  the  President),  I  spent  a  considerable  amount  of  time  last  year  working 
with  others  in  the  Adnndnistration  to  try  to  implement  that  recommendation.  My 
good  friend,  Jere  Glover,  who  serves  as  SBA's  Chief  Counsel  for  Advocacy,  and  who 
also  will  be  testifying  before  you  today,  has  been  a  strong  ally  and  partner  in  that 
endeavor.  We  both  very  much  want  to  see  the  prompt  passage  of  a  Reg  Flex  judicial 
review  provision  which  benefits  small  entities  in  three  ways:  by  encouraging  better 
regulations,  by  affording  access  to  the  courts  for  relief,  and  by  not  bogging  people 
down  in  a  lot  of  unnecessary  litigation. 

Last  October,  President  Clinton  reiterated  his  personal  supoort  for  strong  judicial 
review  of  Reg  Flex  determinations.  He  wants  a  provision  which  will  give  meaningfiil 
redress  to  small  business  owners  and  other  small  entities.  Today,  on  his  behalf,  I 
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reaffirm  the  Administration's  support  for  this  important  small  business  initiative 
(copies  of  his  letter,  of  similar  letters  from  Leon  Panetta  and  Philip  Later,  and  of 
the  National  Performance  Review  recommendation,  are  attached  to  my  testimony). 

As  you  know,  the  Reg  Flex  Act  was  designed  to  ensure  federal  regulating  agencies 
carefully  weigh  the  effects  of  their  rules  on  small  entities.  During  the  past  two 
years,  at  the  direction  of  the  President  and  Vice  President,  and  with  the  assistance 
of  SaUy  Katzen,  as  head  of  the  Office  of  Information  and  Regulatory  Affairs,  and 
of  my  friend,  Jere  Glover,  as  Chief  Counsel  for  Advocacy,  federal  regulators  have 
improved  their  compliance  with  the  Reg  Flex  Act.  Real  progress  has  been  made.  But 
any  administrative  approach  is  very  dependent  on  the  particular  individuals  in- 
volved in  the  effort  and  the  resources  available  to  them.  There  is  always  the  risk 
that  some  federal  agency  in  the  future  mi^t  disregard  its  obligation  in  this  area. 
The  President  and  vice  President  believe,  as  I  do,  that  the  objectives  of  the  Reg  Flex 
Act  are  too  important  to  be  ignored. 

The  challenge  in  implementing  this  policy  objective  by  adding  a  right  to  seek  judi- 
cial review  lies  in  crafting  language  tnat  will  give  small  entities  meaningful  relief 
whUe  not  requiring  them  to  spend  a  lot  of  time  and  money  in  litigation.  Most  small 
business  owners  want  to  avoid  the  courts  if  at  all  possible.  They  want  no  part  of 
litigation.  What  they  want,  instead,  are  better  regulations.  In  this  context,  they 
want  a  iudicial  review  provision  that  is  clear  and  complete,  encouraging  sound  regu- 
latory development  ana  giving  proper  guidance  to  all  concerned  so  that  lawsuits  are 
needed  only  u  and  when  re^Iators  ignore  their  Reg  Flex  obligations. 

With  these  guiding  principles  in  mind,  we  would  like  to  suggest,  respectfully,  that 
the  Committee  consider  the  following  points  in  evaluating  the  Reg  Flex  provisions 
ofH.R.  9. 

1)  The  Reg  Flex  Act  properly  focuses  on  protection  for  small  entities.  Section  4003 
of  H.R.  9  would  require  agencies  to  perform  regulatory  flexibility  analyses  for  "other 
businesses"  as  well.  This  changes  the  emphasis  of  the  underlying  statute  and  would 
force  agencies  to  divert  scarce  resources  that  could  be  better  employed  in  striving 
to  protect  small  entities.  Coupled  with  its  simple  removal  of  any  prohibition  on  the 
rignt  to  seek  judicial  review,  H.R.  9  would  extend  to  large  entities  the  right  to  initi- 
ate litigation,  even  in  situations  where  small  entities  are  very  pleased  with  the  reg- 
ulatory approach  followed  by  an  agency. 

2)  Although  it  may  seem  appealing  to  give  small  entities  access  to  the  courts  by 
merely  repealing  the  ban  on  judicial  review  now  contained  within  the  Reg  Flex  Act, 
this  may  not  be  the  approach  that  serves  small  entities  best.  We  are  concerned  that 
small  entities  would  find  themselves  involved  in  continuing  litigation  over  the  scope, 
nature  and  timing  of  review.  This  would  impose  costs  upon  them  which  could  have 
been  avoided  by  a  more  specific  judicial  review  provision.  And,  while  some  lawyers 
might  agree  on  where  the  courts  are  likely  to  come  out  on  these  issues,  in  the  ab- 
sence of  clear  statutory  direction  there  is  always  the  possibility  that  the  courts 
might  be  less  favorable  to  small  entities  than  the  proponents  of  judicial  review  in- 
tended. We  would  suggest  to  you,  again  respectfully,  tnat  it  makes  sense  to  specify 
a  time  limit  for  bringing  actions  for  judicial  review  (perhaps  six  months  or  a  year 
from  the  issuance  of  a  final  rule).  It  makes  sense  to  clarify  the  standard  of  review 
(presumably,  the  standard  now  set  forth  in  the  Administrative  Procedure  Act).  It 
makes  sense  for  small  entities  to  realize  that  courts  will  be  relying  on  the  adminis- 
trative record  and  that  comments  should  be  filed  with  the  regulatory  agency  during 
the  rulemaking  stage  (which,  incidentally,  also  will  help  the  agency  issue  better 
rules  in  the  first  place).  The  statute  should  make  it  clear  when,  and  to  what  extent, 
relief  can  be  given  if  the  courts  find  that  an  agency  has  not  complied  with  the  Reg 
Flex  Act.  In  tnis  regard,  we  would  suggest  that  the  courts  be  given  broad  power  to 
hold  up  implementation  of  a  rule  or  grant  other  appropriate  relief  if  an  agency  fails 
to  bring  its  actions  into  compliance,  out  that  the  courts  not  be  asked  to  substitute 
their  own  judgment  for  that  of  the  regulating  agency  as  to  the  substantive  nature 
of  a  particular  rule.  Whatever  the  final  resolution  of  these  questions,  however,  the 
main  point  is  that  the  statutory  guidance  should  be  made  clear  so  that  small  enti- 
ties, and  the  agencies,  not  find  themselves  embroiled  in  unnecessary  litigation. 

3)  The  Reg  Flex  Act  properly  focuses  its  attention  on  the  development  of  final 
rules  by  regulating  agencies.  If  small  entities  are  to  have  the  right  to  bring  an  ac- 
tion in  the  courts  seeking  review  of  an  agency's  compliance  with  the  Reg  Flex  Act, 
it  is  entirely  appropriate  that  such  actions  be  limited  to  the  review  of  certifications 
or  Reg  Flex  analyses  prepared  for  final  rules.  It  makes  very  little  sense  to  tie  up 
the  courts  with  litigation  over  proposed  rules  or  such  other  matters  as  10-year  plans 
or  regulatory  agenda.  Ideally,  this  point  should  be  clarified  in  any  judicial  review 
provision. 

4)  We  also  believe  that  it  would  be  a  mistake  to  extend  the  scope  of  the  Reg  Flex 
Act  to  an  assessment  of  the  "indirect  effects"  of  proposed  regulations.  The  essential 
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problem  here  is  that  it  is  very  difficult  to  assess  these  eflects  with  any  degree  of 
accuracy.  Even  if  regulating  agencies  proceed  in  good  faith,  they  may  be  drawn  into 
litigation  because  of  the  an3biguity  of  tne  statutory  language.  Instead,  of  giving  small 
entities  meaningful  protection  by  requiring  agencies  to  concentrate  on  mitigating 
the  direct  eflects  of  what  they  propose  to  do,  we  end  up  diverting  attention  and  en- 
couraging wasteful  litigation. 

These  are  some  suggestions  which  we  feel  warrant  careful  consideration.  The 
President  strongly  favors  prompt  passage  of  a  meaningful  Reg  Flex  judicial  review 
provision.  He  appreciates  how  important  this  proposal  is  to  small  business  and 
other  small  entities.  At  the  same  time,  we  believe  the  statutory  language  can  and 
should  be  inaproved,  and  we  would  be  happy  to  work  with  the  Congress  on  this  im- 
portant legislation. 

I  thank  you  for  giving  me  the  opportunity  to  speak  with  you  on  this  subject  and 
would  be  happy  to  try  to  answer  any  questions  you  may  have. 

THE  WHITE  HOUSE 

WASIIINOTON 


October  9,  1994 


Honorable  Malcolm  Wallop 
United  States  Senate 
Waghington,  D.C.  20510 

Denr  Senator  Wallop: 

My  Administration  strongly  supports  judicial  review  o£ 
agency  determinations  under  tlie  Regulatory  Flexibility  Act,  and  I 
appreciate  your  leadership  over  the  past  years  in  fighting  for 
this  reforn  on  behalf  of  small  business  owners. 

Although  legislation  establishing  such  raview  was  not 
en.ncted  during  the  103rd  Congress,  my  Administration  remains 
committed  to  securing  this  vary  important  reform.   Toward  that 
end,  my  Administration  will  continue  to  work  with  the  Congress 
and  the  small  business  community  next  year  for  enactnont  of  a 
."jtrong  judicial  review  that  will  permit  small  businesses  to 
challenge  agencies  and  receive  meaningful  redress  when  agencies 
ignore  the  protections  afforded  by  this  statute.  y 

As  you  know,  the  National  Performance  Review  endorsed  this 
policy  to  ensure  that  the  Act's  Intent  is  achieved  and  the 
regulatory  and  paperwork  burdens  on  small  business,  states,  and 
other  entities  are  reduced. 

Again,  thank  you  for  your  continued  leadership  in  this  area. 

Sincerely, 


/  V^^   ^ZOuC^tKjk^ 
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THE  WHITE  HOUSE 

WASHINOTON 

October  7,  1994 


The  Honorable  Haioolm  Wallop 
united  states  senate 
Haehington,  D.C.   20510 

Dear  Senator  Wallop: 

Your  particular  question  about  the  Administration's  position 
on  judicial  review  of  actions  taken  under  the  Regulatory 
Flexibility  Act  has  cone  to  iiy  attention. 

As  you  have  discussed  with  Senator  Bunpers,  the 
Administration  supports  such  judicial  review  of  "Reg  Flex." 

The  Administration  supports  a  strong  judicial  review 
provision  that  will  pemit  snail  businesses  to  challenge  agencies 
and  receive  meaningful  redress  when  they  choose  to  ignore  the 
protections  afforded  by  this  important  st:atute. 

In  fact,  the  National  Performance  Review  endorsed  this 
policy  to  ensure  that  the  Act's  Intent  is  achieved  and  the 
regulatory  and  papervork  burdens  on  sni^ll  business,  states,  and 
other  antities  are  reduced. 

Ironically,  Phil  Lader,  our  nominee  for  Administrator  of  the 
Small  Business  Administration  (whose  nomination  was  voted 
favorably  today  by  a  22-0  vote  of  the  Senate  Small  Business 
Committee)  has  been  a  principal  champion  of  judicial  review  of 
"Reg  riex."   In  his  capacity  as  Chairman  of  the  Policy  Committee 
on  the  National  Performance  Review,  Phil  vigorously  advocated 
this  position.   I  know  that,  if  confirmed,  as  SBA  Administrator, 
he  would  join  us  in  continued  efforts  to  win  Congressional 
support  for  such  judicial  review. 


Sincerely, 


/■• 


Panetta 
lief  of  Staff 


Senator  Bumpers 
Senator  Pressler 
Senator  Munn 
Senator  Thurmond 
Senator  Hoi lings 
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October  8,  1994 


Honorable  Malcolm  Wallop 
United  States  Senate 
Washington,  DC   20510 

Dear  Senator  Wallop: 

The  Administration  supports  strong  judicial  review  of  agency 
determinations  under  the  Regulatory  Flexibility  Act  that  will 
permit  small  businesses  to  challenge  agencies  and  receive  strong 
remedies  when  agencies  do  not  comply  with  the  protections 
afforded  by  this  important  statute. 

In  fact,  the  National  Performance  Review  publicly  endorsed 
this  policy  to  ensure  that  the  Act's  intent  is  achieved  and  the 
regulatory  and  paperwork  burdens  on  small  businesses,  states,  and 
other  entities  are  reduced. 

As  Chairman  of  the  Policy  Committee  of  the  National 
Performance  Review,  under  Vice  President  Gore's  leadership  I 
vigorously  advocated  this  position.   I  have  continued  to  champion 
this  policy  within  the  Administration. 

If  confirmed  as  Administrator  of  the  U.S.  Small  Business 
Administration,  I  will  join  the  Congress  and  the  small  business 
community  in  continued  efforts  to  pass  legislation  for  such 
judicial  review. 

Thank  you  for  your  leadership  on  this  important  issue  to 
snail  business.       * 


Sincerely, 

Philipxader 


Administrator-Designate 

U.S.  Small  Business  Administration 
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SBAOl: 

Allow  Judicial  Review 
OF  THE  Regulatory 
Flexibility  Act 


NATIONAL 


REVIEW 


Background 

Small  businesses  often  feel 
overwhelmed  by  well-inccntioned 
regulations  that  burden  them  with 
needless  costs.  Congress  and  the 
President  recognized  this  problem  in  1980 
and  enacted  the  Regulatory  Flexibility  Act 
(RFA).  The  RFA  requires  agencies  to  seek 
alternative  regulatory  solutions  when  their 
rules  have  a  disproportionately  severe  impact 
on  small  entities,  including  small  businesses 
and  nonprofit  organizations  and  relatively 
small  government  jurisdictions.  However, 
.nost  agencies  have  railed  to  Dcrtorm  the 
required  RFA  anaJvsis.  Rules  continue  to  be 
issued  even  though  the  harm  that  resulted 
could  have  been  alleviated  had  they  been 
examined  according  to  RFA  guidelines.- 

For  example,  in  1986,  Congress  enacted 
the  Emerge nf."v  Planning  and  Communirv 
Right-To-Know  Act.  requirinc  loci!  report- 
ing of  hazardous  chemicals.  The  initial 
Environmental  Protection  Acency  (EPA) 
implementation  instructions  required 
reporting  ".mv  amount"  of  hazardous  chemi- 
cals. The  potential  impact  on  small  business 
was  staggering.  Even  hot-dog  stands  would 
have  been  required  to  report  bottles  of 
solvent  or  metal  polish. 

The  Small  Business  Administration's 
(SBA's)  Office  of  Advocaa-.  which  is  directed 
bv  law  ro  monitOi  compliance  with  the 


RFA.  coordinated  small  business  comments 
with  EPA.  which  explored  less  burdensome 
alternatives.  As  a  result  of  this  process.  EPA 
raised  the  threshold  for  reporting  to  10.000 
pounds  of  hazardous  chemicals.  This  thresh- 
old eliminated  hundreds  of  thousands  of 
unnecessary  reports,  yet  still  covered  more 
than  95  percent  of  the  total  quantity  of 
stored  chemicals  and  100  percent  of  those  in 
quantities  likely  to  produce  the  sort  of 
hazard  that  was  the  concern  of  the 
legislation. 

The  RFA.  which  works  in  conjunction 
with  the  fundamental  ageno-  rulemaking 
l.iw.  the  Administrative  Procedure  .-Xct 
!.\PA).  leads  rulemakers  to  one  of  two 
outcomes: 

( 1)  For  rules  that  will  have  a  significant 
economic  impact  upon  a  substantial  number 
of  small  entities,  the  agenc\'  is  required  to 
perform  a  regulatory  flexibilir,'  analvsis.  This 
analysis  defines  the  burdens  ot  the  rule  and 
examines  alternatives  that  will  lessen  those 
burdens  tor  small  entities. 

(2)  For  rules  that  wiil  not  have  a 
-igmficant  economic  impact  upon  a  substan- 
tial number  ot  small  entities,  the  agencv 
must  so  certify',  with  a  brief  statement 
explaining  the  rationale  behind  this  conclu- 
sion. 

While  SBA's  Office  of  Advocaci'  can  ask 
agencies  to  follow  the  RFA.  no  mechanism 
for  enrorcing  compliance  exists,  .^s  a  result. 
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Recommendations  and  Actions 


tedcrai  .it:cno-  compliance  is  spotr\'  ac  best. 
A  tew  acencies.  such  as  the  EPA.  the  Food 
Safcn-  InsDcction  Scn-ice.  and  the  Nuclear 
Reguiatorv  Commission,  now  consistentiv 
use  the  Rf  A  to  reduce  the  regulaion'  burden 
imposed  on  small  entities.  Most  agencies 
employ  simplistic  analysis  that  barely  meet 
even  the  minimal  requirements  or  the  Rf  A. 
Others,  including  the  Internal  Revenue 
Service,  define  their  rulemaking  activities  in 
the  Federal  Rcpster  :is,  "interpretative,  a  cate- 
gory excluded  from  RFA  responsibilities. 

Several  administrative  efforts  have  been 
made  to  improve  the  level  or  responsiveness 
to  the  RFA,  but  with  little  success.  The  fun- 
damental solution  is  judicial  review,  an 
approach  favored  bv  small  business.  Such 
review  is  permitted  for  agencv  rulemaking 
under  the  APA.  However,  the  RFA  itself 
prohibits  judicial  review  of  agency 
compliance  with  the  RFA.  Courts  have  fur- 
ther restricted  the  use  of  RFA  analysis  as  evi- 
dence in  suits  brought  under  the  APA. 

For  the  RFA  to  succeed  at  its  goal  of 
avoiding  needless  government  regulatory 
burdens  on  small  entities,  sanctions  for  non- 
compliance with  the  RFA  must  be  created. 

With  judicial  review,  small  entities  could 
challenge  an  agency's  failure  to  perform  an 
RFA  review  or  a  flawed  RFA  review.  They 
could  sue  in  the  appropriate  federal  court 
and,  if  thev  won,  the  court  could  order  the 
agcnc\'  to  exoiain  its  RFA  determination  or 
develop  appropriate  alternatives  under  the 
RFA.  A  credible  threat  or  lawsuits  would 
give  agencies  a  strong  mouve  to  ensure  that 
the  RFA  is  followed. 

Judicial  review  is  supported  by  all  major 
small  business  associations,  including  the 
American  Small  Business  Association,  the 
American  Trucking  Association,  the 
National  .\ssociation  for  the  Sclf-Employcd, 
the  National  Association  or  Manufacturers, 
the  National  Federation  of  Independent 
Business.  National  Small  Business  United, 
the  National  Socierv  of  Public  Accountants, 
the  Small  Business  Legislative  Council,  and 
the  U.S.  Chamber  or  Commerce. - 

To  create  better  compliance  with  the  Rf  A 
and  avoid  needless  lawsuits,  the  availabilitv 


of  judicial  review  must  be  accompanied  bv 
systematic  compliance  suidelines  for 
agencies  concerning  how  to  conduct  Rf  A 
reviews.  For  more  than  a  decade,  most  agen- 
cies have  railed  to  develop  such  guidelines 
on  their  own. 


Actions 


/.  The  Regulatory  FUxibility  Act  of  1980 
should  be  amended  to  allow  for  judicial 
review  of  agencv  determinations  under  the 
RFA.' 

This  approach  would  allow  small  entities 
that  have  been  injured  bv  an  agency  action 
to  seek  judicial  relief  This  would  be  possible 
only  after  an  agency  has  published  a  final 
rule,  not  at  any  earlier  point  in  the  rulemak- 
ing process. 

2.  An  Executive  Order  should  be  issued 
requiring  the  SBA  Office  of  Advocacy  to 
issue  govemmentwide  guidance  on 
appropriate  processes  for  complying  with  the 
analytical  requirements  of  RFA.' 

This  approach  would  provide  consistent 
technical  guidance — the  foundation  ror 
avoiding  lawsuits. 


Impucations 

The  potential  for  judicial  review  would 
give  agencies  greater  incentive  to  meet  their 
present  statutory  obligations  to  consider  the 
impact  of  their  rules  on  small  endues. 
Agencv  lawyers  would  ensure  that  the 
agencv  would  properly  comply  with  the 
FQ-A  to  avoid  the  valid  threat  of  litigation. 

Judicial  review  is  not  expected  to  lead  to  a 
large  number  of  lawsuits.'  No  basis  for  suits 
would  exist  if  agencies  conducted  an  appro- 
priate Rf  A  review.  As  a  pracucal  matter, 
most  regulations  to  which  small  cntides  have 
significant  objections  are  already  in 
litigation:  judicial  review  of  RfA  would  at 
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most  add  another  ground  to  these 
challcnces.  A  few  new  cases  based  solelv  on 
RFA  failure  might  result,  in  mstances  m 
which  the  impact  ot  rules  on  small  entities  is 
sufficiently  negative  to  impose  greater  costs 
than  the  cost  of  litigation — i  fairly  high 
threshold.  In  these  rare  cases,  a  challenge 
mav  be  in  the  nation's  best  interests. 

In  the  most  extreme  cases,  judicial  review 
of  RFA  could  lead  to  an  initial  flurry  of  law- 
suits. Once  the  first  few  cases  arc  decided, 
however,  the  boundaries  between  acceptable 
and  unacceptable  agency  behavior  under 
RFA  would  become  well-known  to  agenci' 
attorneys  and  the  administrative  law  bar. 
.■yrcr  that,  legal  challenges  could  be  expected 
to  fall  off  dramatically.'' 

Both  the  process  for  developing  iBA 
guidance  and  the  guidance  itself  would  help 
achieve  compliance  with  the  RFA.  The 
notice,  comment,  and  public  hearings  phase 
would  raise  the  level  of  awareness  in  federal 
agencies  about  the  RFA.  Furthermore,  the 
Office  of  Advocacy  expects  that  the 
guidance  ultimately  developed  will  provide 
agencies  with  a  map  sufficicndy  detailed  to 
aDow  them  to  navigate  their  way  through 
the  RFA  with  minimal  effort. 

The  RFA  docs  not  impose  a  requirement 
for  an  agencv  to  collect  additional  data 
except  in  rare  instances  in  which  data 
originallv  collected  was  insufficient  to 
understand  the  problem  the  rule  was  tri-ing 
to  solve.   In  such  cases,  the  additional  task  of 
information  collection  should  not  be  attrib- 
uted to  the  RFA  but  to  an  agencv's  failure  to 
meet  its  obligations  for  reasoned  decision- 
making. 


Fiscal  Impact 

judicial  review  of  the  RFA  imposes  no 
costs  outside  the  government.  In  rare  cases 
where  there  is  no  court  challenge  of  regula- 
tions on  grounds  other  than  the  RFA  and 
the  cost  of  unnccessarv  or  overly 
burdensome  regulations  is  greater  than  the 
cost  of  litigation,  small  entities  may  choose 
to  incur  the  cost  of  bringing  suit  based  solely 


on  an  RFA  violation.  TTic  cost  to  these  enti- 
ties cannot  be  estimated  but  would  be  seen 
iiv  them  as  a  net  savings. 

Procedures  to  implement  the  RFA  would 
be  limited  to  federal  agencies.  The  costs 
inside  the  federal  government  are  difficult  to 
estimate  because  the  costs  of  rulemaking  are 
not  a  line  item  and  arc  generally  not  well- 
measured.  The  best  estimates  available  sug- 
gest a  maximum  average  of  one  work  dav 
per  rule  when  there  is  no  substantial  impact 
an  small  entities,  a  total  effort  that  should  be 
absorbed  in  the  current  personnel  ceiling. '" 
Over  the  years,  SBA  has  found  that  onlv  30 
to  50  rules  a  year  have  significant  negative 
impact  on  small  entities. 

If  agencies  do  not  comply  wizh  RFA. 
coses  for  litigation  would  certainly  accrue. 
The  marginal  cost  of  RFA  suits  cannot  be 
calculated  in  advance.  Additional  funds 
should  not  be  budgeted  for  such  costs. 

Endnotes 

I  See  anniul  reponj  on  the  impicmenrauon  of  the 
Rcgulaiorv  Rcxibilicy  Aa.  U.S.  Small  Biuiness 
Adininistnnon.  Office  ot  Advocacy.  1981-1992. 
2.  U.S.  Congress.  Hotue  Conuninee  on  Small  Business, 
[esnmonv  of  James  Mormon.  July  28.  1993.  The  organoa- 
(lofu  lUied  are  chc  Regulatory  Flexibititv  Aa  Coalition, 
which  supports  judical  review  of  RFA. 
j.  Judicial  review  can  be  established  with  the  following  lan- 
guage: (a)  Section  61 1  of  tide  5.  United  States  Code  is 
unended  bv  stniung  subsections  (a),  (b).  and  (c)  and  insen- 
ing  a  new  subsection  (a):  "For  putposes  of  seaion  702  ot 
'itle  S.  determinations  made  pursuant  to  this  chaoter  snail 
inlv  be  reviewable  upon  publication  or  service  ot  a  rule  as 
required  bv  section  S53(d)  of  tide  5  ' 
.1.  Implementing  instructioru  tor  complying  with  the  ana- 
Ktical  requirements  in  sccuoiu  603.  604.  and  605  of  the 
RFA  can  be  brought  about  by  the  following  executive 
order  "The  Small  Business  Administration  Office  ot 
Advocacy  shall:  Issue  guidance  to  federal  agenaes  for  the 
implementation  of  the  Regulatory  Flexibilirv  Act.  Such 
guidance  shall  be  developed  after  consultation  with  affeaed 
jgencics  and  after  such  public  hearings  as  mav  be  ippropri- 
jte.  The  guidance  will  be  designed  to  ensure  that  the  analy- 
sis conducted  under  the  Act  provide  data  and  reasonable 
dtematives. '  This  approach  was  used  successtullv  in  1977 
rn  provide  a  framework  for  all  federal  agencies  in  meeting 
the  requirement  to  examine  environmental  impacts  or  fed- 
crral  aaions  mandated  bv  the  National  Environmental 
Policy  Act  of  1969  (NEPA).  This  approach  was  tested  in 
the  Supreme  Court,  and  has  been  lavorably  commented  on 
bv  that  court  several  times.  Such  guidance  would  help 
agencies  defend  their  actions  in  anv  legal  challenges  under 
the  RFA. 
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Mr.  Gekas.  Mr.  Glover. 

STATEMENT  OF  JERE  W.  GLOVER,  CHIEF  COUNSEL  FOR 
ADVOCACY,  SMALL  BUSD^SS  ADMINISTRATION 

Mr.  Glover.  Thank  you,  Mr.  Chairman,  members  of  the  commit- 
tee. It  is  an  honor,  a  privilege  to  be  here  today.  I  would,  indeed, 
like  to  thank  Congressman  Ewing  and  Congressman  Skelton  for 
their  hard  work  on  the  Regulatory  Flexibility  Act  through  the  last 
many  years  and  I  would  also  like  to  have  my  entire  statement 
placed  in  the  record. 

Mr.  Gekas.  Without  objection  so  ordered. 

Mr.  Glover.  The  Regulatory  Flexibility  Act  charges  the  Chief 
Counsel  for  Advocacy  with  the  responsibility  of  monitoring  the 
agency  compliance  with  the  Regulatory  Flexibility  Act.  Congress,  in 
its  wisdom,  decided  the  Chief  Counsel  for  Advocacy  should  come 
from  the  private  sector  rather  than  be  a  bureaucrat.  And  to  this 
job,  I  bring  a  wealth  of  experience  as  a  small  business  person,  hav- 
ing founded  a  number  of  small  businesses  and  I  bring  a  wealth  of 
experience  in  filling  out  government  forms  and  trying  to  comply 
with  the  Grovernment  regulations  as  a  small  business  person. 

One  of  the  other  roles  of  the  Chief  Counsel  for  Advocacy  is  to 
represent  the  views  of  small  business  and  that  is  what  I  am  here 
doing  today.  I  have  attended  over  half  of  the  40  White  House  con- 
ferences on  small  business.  I  have  talked  to  over  10,000  small  busi- 
ness people  since  taking  this  Office  in  6  months  and  met  with  vir- 
tually every  national  trade  association  affecting  small  businesses. 

Small  business,  in  the  White  House  conferences  around  the  coun- 
try, have  recommended  specifically  that  judicial  review  for  the  Reg- 
ulatory Flexibility  Act  be  provided.  States  such  as  Illinois,  Indiana, 
Minnesota,  Virginia,  Massachusetts  have  all  come  down  very  clear- 
ly with  specific  recommendations  in  this  regard.  The  attitude  of 
small  businesses  that  we  have  talked  to  through  the  last  6  months 
is  pretty  well  summed  up  by  one  of  the  White  House  conference 
participants  who  basically  said  it  seems  that  Washington  is  more 
concerned  with  the  survival  of  snail  darters  and  spotted  owls  than 
it  is  with  the  survival  of  small  business. 

Let  me  just  say  that  overall  small  business  is  doing  very  well. 
Small  businesses  have  record  numbers  of  new  incorporations.  We 
have  had  record  numbers  of  new  businesses  with  employees.  We 
have  had  record  sole  proprietorship  profits  and  clearly  especially 
the  0  to  4  employee  size  category  is  growing  at  phenomenal  rates, 
almost  2.6  million  jobs  created  since  1989.  And  small  business  is 
doing  this  in  spite  of  a  decade  of  regulatory  burdens  and  neglect. 

When  the  Regulatory  Flexibility  Act  was  passed  in  1980,  it  was 
perceived  as  a  dramatic  change  in  the  way  government  dealt  with 
small  business  and  dramatic  improvement,  I  might  say  and  by  and 
large,  it  has  been.  Many  of  the  agencies  have  complied  with  the 
Regulatory  Flexibility  Act  and  are  veiy  conscious  and  aware  of  the 
burdens  tnat  are  being  placed  on  small  business  and  they  are  very 
sensitive  to  that.  However,  even  the  best  agencies  on  occasion 
choose  to  ignore  the  Regulatory  Flexibility  Act.  And  quite  frankly, 
there  are  some  agencies  that  simply  ignore  the  Regulatory  Flexibil- 
ity Act  entirely. 
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What  we  say  in  the  Office  of  Advocacy  is  some  of  the  agencies 
miss  the  boat  occasionally  and  some  of  them  can't  even  find  the 
ocean.  And  clearly,  that  is  the  situation  that  we  find.  I  would  like 
to  say  that  there  have  been  significant  efforts  by  my  previous  Chief 
Counsels  to  try  to  jawbone  and  encourage  compliance  with  the  Reg- 
ulatory Flexibility  Act.  There  have  been  annual  reports  except  for 
a  period  of  time  imder  President  Bush,  which  for  some  reason 
which  they  weren't  published,  that  we  published  these  reports  on 
an  annual  basis.  And  each  oi  these  reports  clearly  points  out  the 
problems. 

The  Chief  Counsel  has  testified  before  the  Small  Business  Com- 
mittee on  a  number  of  occasions  and  been  before  this  committee, 
as  well,  about  this  problem.  This  is  not  a  new  problem.  It  is  simply 
the  cumulative  effect  of  not  enforcing  over  a  long  period  of  time, 
has  allowed  significant  burdens  to  increase  on  small  business. 
There  have  been,  as  was  discussed,  three  Presidential  Executive  or- 
ders trying  to  reduce  the  regulatory  burden  on  all  business  and  to 
a  large  extent  specifically  on  small  businesses. 

This  President,  this  Vice  President  are  totally  committed  to  re- 
ducing the  burdens  on  small  business.  Despite  the  efforts  of  my 
previous  chief  counsels  and  myself,  I  am  here  to  report  to  you  that 
all  of  our  efforts  have  not  been  successful.  Small  business  still  per- 
ceives there  to  be  a  significant  problem  in  the  regulatory  burden 
that  Washington  has  placed  on  them. 

The  agencies  give  us  a  defense  in  many  cases.  Congress  has 
mandated  complicated,  narrow  rules.  They  point  out  that  often 
they  don't  have  any  choice  in  reducing  the  regulatory  burden  on 
small  business.  And  quite  frankly,  in  many  cases  that  nas  been  the 
case  and  I  would  urge  that  Congress  apply  the  principles  of  the 
Regulatory  Flexibility  Act  to  itself  Because  unless  the  Congress  de- 
cides whether  regulations  they  are  mandating  are  going  to  put  a 
significant  burden  on  small  business,  the  agencies  don't  have  the 
flexibility  to  adjust  those  regulations  down  in  many  cases. 

Let  me  discuss  just  some  of  the  Office  of  Advocacy  activities  that 
have  occurred  since  I  took  office  in  May.  One  of  the  things  that  I 
think  we  have  to  mention  is  clearly  the  fact  that  the  SBA  Adminis- 
trator has  Cabinet  rank  and  status  on  the  National  Economic 
Council  is  a  tremendous  improvement. 

Without  Erskine  Bowles'  fight  within  the  National  Economic 
Council  to  get  the  Regulatory  Flexibility  Act  as  part  of  the  Presi- 
dent's agenda,  I  don't  think  we  would  have  had  the  administra- 
tion's support.  Without  Phil  Lader,  the  current  Administrator's  ef- 
forts, I  could  tell  you  that  on  a  number — in  a  number  of  situations, 
agencies  that  had  totally  ignored  the  Office  of  Advocacy's  efforts  sat 
down  with  us,  met  with  us  and  agreed  to  come  into  compliance.  So 
clearly  having  that  Cabinet  status  has  given  us  some  significant  le- 
verage that  we  didn't  previously  have. 

We  also  have  entered  into  an  agreement  with  OIRA  and  0MB  to 
help  work  together  to  ensure  compliance  with  the  Regulatory  Flexi- 
bility Act.  The  OIIIA  is  now  providing  us  with  drafted  proposed 
regulations  before  they  are  even  published  when  they  see  a  prob- 
lem with  the  Regulatory  Flexibility  Act.  So  we  are  trying  to  work 
out  these  problems  at  the  lowest  levels.  I  think  this  memorandum 
is  a  good  step  in  the  right  direction. 
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The  authority  to  file  amicus  brief  is  something  that  the  Office  of 
Advocacy  was  given.  It  is  something  that  hasn't  been  used  in  the 
past.  Previous  chief  counsels  have  not  chosen  to  use  that.  I  did 
choose  to  use  that  and  fortunately  in  both  cases  after  the  agencies 
were  notified,  once  after  filing  a  notice  with  the  court  of  appeals 
that  we  were  going  to  file  an  amicus,  the  agencies  have  come  into 
compliance  with  the  Regulatory  Flexibility  Act  and  modified  their 
regulations  to  lessen  the  burden  on  small  business.  And  of  course, 
we  have  issued  our  annual  report  this  year  in  which  we  point  out 
a  number  of  agencies  that  have  not  been,  again,  in  compliance  with 
the  Regulatory  Flexibility  Act. 

So  clearly,  I  must  basically  come  to  you  today  and  say  as  a  rep- 
resentative who  views  small  business,  this  is  something  that  every 
small  business  association  and  every  small  business  that  has  dis- 
cussed this  issue  that  understands  it  has  clearly  said  the  current 
system  isn't  working,  we  need  to  have  real  teeth  put  into  this  legis- 
lation. We  need  to  have  judicial  review  for  small  business. 

I  would  encourage  you  not  only  to  pass  quickly  an  independent 
bill  supporting  judicial  review  of  the  Regulatory  Flexibility  Act,  but 
also  to  consider  having  Congn*ess  make  sure  that  it  takes  those  con- 
siderations in  and  doesn't  pass  laws  that  force  agencies  to  pass  un- 
reasonable regulations  and  unnecessary  burdens  on  small  business. 
Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Glover  follows:] 

Prepared  Statement  of  Jere  W.  Glover,  Chief  Counsel  for  Advocacy,  Small 

Business  Administration 

Good  afternoon,  Chairman  Hyde  and  members  of  the  Committee:  It  is  a  pleasure 
to  appear  before  the  Committee  on  the  Judiciary.^  The  issue  before  the  Committee 
this  morning — amending  the  Regulatory  Flexibility  Act  (RFA)  is  a  subject  of  para- 
mount interest  to  me.  As  you  know,  the  Act  chaises  the  Chief  Counsel  with  mon- 
itoring agency  compliance  with  the  RFA.  While  I  have  sought  ways  to  improve  agen- 
cy understanding  and  compliance  with  the  Act,  amendments  must  be  made  to  en- 
sure agencies  comply  with  the  requirements  to  analyze  the  impact  on  small  entities. 

Support  for  strengthening  the  KFA  comes  from  various  sources.  President  Clinton 
has  long  supported  judicial  review  of  the  RFA,  and  the  Vice  President's  National 
Performance  Review  endorsed  judicial  review  early  in  the  administration.  Our  cur- 
rent Administrator,  Philip  Lader  was  the  Chief  of  White  House  Policy  for  that  proc- 
ess. Erskine  Bowles,  former  Administrator  and  now  Deputy  Chief  of  Staff  also  sup- 
ported this  initiative.  The  President  reiterated  his  commitment  to  judicial  review  m 
a  letter  to  Senator  Malcolm  Wallop  in  the  closing  days  of  the  last  Congress.  The 
initiative  also  has  support  from  a  bipartisan  majority  of  Congress.  The  1995  White 
House  Conference  on  omall  Business  process  is  well  underway  and  a  number  of  the 
state  conferences  have  raised  amending  the  RFA  as  a  method  for  achieving  mean- 
ingful regulatory  reform  and  reducing  the  burdens  on  small  entities. 

After  Gstening  to  an  hour  and  a  naif  of  discussion  of  the  paperworii  and  regu- 
latory problems  facing  small  business  one  of  the  participants  in  one  of  the  state 
White  House  Conferences  on  Small  Business  summed  up  the  problem  by  saying  "It 
seems  like  saving  spotted  owls  is  more  important  to  Washington  than  saving  small 
business."  Hopefully,  a  strengthened  RFA  will  demonstrate  that  Washington  is  as 
interested  in  saving  small  business  as  they  are  in  saving  wildlife. 

The  question  facmg  both  Congress  and  the  executive  branch  is  how  do  we  mini- 
mize these  regulatory  burdens,  provide  the  underpinnings  of  vibrant  economic 
growth,  and  still  protect  the  public  from  imminent  threats  to  health  and  safety. 

As  a  preliminary  matter,  I  believe  it  is  critical  that  the  executive  branch  and  the 
legislative  branch  work  together  to  solve  this  problem.  Regulations  are  often  im- 
posed as  a  result  of  legislation.  For  example,  the  Clean  Air  Act  Amendments  of 


^My  testimony  this  afternoon  reflects  the  independent  views  of  the  Chief  Counsel  for  Advo- 
cacy and  may  or  may  not  be  the  views  of  the  Admmistration. 
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1990 2  and  the  Cable  Consumer  Protection  and  Competition  Act  of  1992  (Cable  Act)* 
both  require  federal  agencies  to  develop  a  sheaf  of  regulations.  K  Congress  passes 
less  burdensome  laws  to  meets  its  goals  and  agencies  are  committed  to  adopt  sim- 
plified regulations,  small  business  will  feel  real  regulatory  relief.  When  legislation 
is  pending,  agencies  should  be  pushed  hard  during  legislative  debate  to  give  the  real 
cost  of  the  legislation  and  implementing  regulations  on  small  business. 

To  say  that  the  problem  rests  solely  on  the  shoulders  of  Congress  would  be  un- 
true. No  doubt  exists  that  federal  regulators  also  need  to  do  a  better  job  of  develop- 
ing sensible  regulation  and  tailoring  those  rules  to  both  the  size  of  the  problem  and 
the  size  of  the  enterprise.  Regulators  must  understand  that  a  one-dimensional  ap- 
proadi  to  a  multi-dimensional  world  is  inappropriate.  Congress  recognized  early  on 
that  regulations  do  not  have  the  same  impact  on  small  and  large  businesses.  The 
best  vehicle  for  recognizing  these  distinctions  is  the  RFA  and  better  compliance  with 
the  Act  by  all  federal  agencies  will  provide  substantive  assistance  in  relieving  regu- 
latory burdens  on  small  business. 

Rational  government  decisions  must  be  based  on  sound  data  filtered  through  a 
close  analysis  of  potential  alternative  actions.  The  President,  in  his  Executive  Order 
12,866  (as'  did  predecessors  Presidents  Reagan  and  Bush),  understands  the  need  for 
increased  analysis  before  regulating.  The  National  Performance  Review  (NPR), 
President  Clinton's  effort  to  streamline  government,  recommended  that  compliance 
with  the  RFA  be  strengthened  by  permitting  judicial  review  of  agency  determina- 
tions under  the  Act.  The  President,  in  a  letter  to  former  Senator  Wallop,  expressed 
his  support  for  adding  a  judicial  review  provision  to  the  RFA. 

Having  the  Administrator  of  SBA  on  the  National  Economic  Council  with  cabinet 
level  status  has  allowed  the  voice  of  small  business  to  be  heard.  Erskine  Bowles' 
and  Phil  Lader's  strong  voices  supporting  judicial  review  for  the  Regulatory  Flexibil- 
ity Act,  were  essential  in  winning  the  President's  strong  support  for  this  initiative. 

I.  The  Rational  Decisionmaking  Process  and  the  RFA 

As  you  are  aware,  the  Administrative  Procedure  Act  (APA)  prohibits  an  agency 
from  taking  actions  which  are  "arbitrary,  capricious,  an  abuse  of  discretion,  or  oth- 
erwise not  in  accordance  with  the  law.  ..."  5  U.S.C.  706(2XA).  The  courts  have 
interpreted  this  mandate  as  requiring  an  agency  to  adopt  rational  rules. 

Rational  rulemaking  presumes  that  an  agency  has  identified  a  problem  that  needs 
correction.*  It  then  accumulates  information  to  determine  the  severity  of  the  prob- 
lem 8ind  potential  corrective  actions.  After  due  consideration  of  various  alternatives, 
the  agency  publishes  a  notice  in  the  FEDERAL  REGISTER  requesting  comments 
from  interested  parties.  The  agency  considers  the  comments  and  issues  a  final  rule 
responding  to  the  comments  and  explaining  why  it  took  the  action  that  it  did. 

(Congress,  in  enacting  the  RFA,  mandated  that  agencies  add  one  further  consider- 
ation to  this  process — ^the  impact  of  proposed  solutions  on  small  entities,  including, 
but  not  limited  to,  small  business. '  The  RFA  is  based  on  two  premises:  1)  that  fed- 
eral agencies  often  do  not  recognize  the  impact  that  their  rules  will  have  on  small 
businesses;  and  2)  that  small  entities  are  disproportionately  disadvantaged  by  fed- 
eral regulations  compared  to  their  larger  counterparts.  Thus,  rational  rulemaking 
pursuant  to  the  APA  must  be  executed  through  the  filter  of  the  RFA.  It  is  the  job 
of  the  Oflice  of  Advocacy  to  monitor,  improve  and  report  to  Congress  on  agency  com- 
pliance. 

II.  Update  on  Advocacy  Activities 

The  Oflice  of  Advocacy  just  released  its  Annual  Report  on  the  Implementation  of 
the  Regulatory  Flexibility  Act.  That  report  provides  an  excellent  summary  of  prob- 
lems related  to  compliance  with  the  RFA.  Despite  the  difficulties  outlined  in  the  re- 
port, the  Office  of  Advocacy  has  been  aggressive  in  attempting  to  obtain  improved 
agency  compliance  with  the  RFA. 


'The  Clean  Air  Act  Amendments  were  passed  by  a  bipartisan  vote  of  both  chambers  and 
signed  into  law  by  President  Bush. 

3  The  Cable  Act  was  enacted  into  law  over  the  veto  of  President  Bush  by  a  wide  bipartisan 
margin. 

*For  purposes  of  this  discussion,  I  assume  that  the  agency  has  the  statutory  authority  to  cor- 
rect the  problem  but  has  no  specific  mandate  to  address  the  particular  problem.  In  the  case  of 
a  specific  mandate  from  Congress  (or  in  rare  circumstances  the  courts),  the  process  outlined  will 
be  the  same  except  the  legislation  will  have  identified  the  problem  to  be  corrected. 

"As  the  Committee  is  aware,  regulations  often  impose  burdens  on  small  governmental  juris- 
dictions. 
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A.  THE  LETTERS  OF  EXCHANGE 

First  and  foremost,  the  Office  of  Advocacy  exchanged  letters  with  the  Office  of 
Management  and  Budget's  Office  of  Information  and  Regulatory  Affairs  (OIRA)  (cop- 
ies of  which  are  attached).  These  letters  commit  the  Office  of  Advocacy  to  provide 
guidance  to  agencies  in  complying  with  the  RFA  and  raise  concerns  to  the  agency 
and  OIRA.  They  also  comnut  OIRA  to  provide  us  with  draft  proposed  rules  upon 
our  request  before  they  are  published  in  the  Federal  Register  ana  referee  any  dis- 

gutes  between  the  Office  of  Advocacy  and  the  agencies.  Sally  Katzen,  Director  of 
lIRA,  should  be  commended  for  her  eagerness  in  cooperating  to  enforce  the  RFA. 

The  letters  of  exchange  arose  from  OIRA  and  Aavocacys  response  to  a  rec- 
ommendation from  the  General  Accounting  Office  to  have  the  two  offices  work  more 
closely.  More  importantly,  these  letters  recognize  that  the  Office  of  Advocacy  can  be 
a  valuable  ally  in  OMB's  efforts  to  further  rationalize  agency  rulemaking  proce- 
dures. 

Nevertheless,  the  letters  of  exchange  are  not  a  comprehensive  solution  to  the 
problem.  OIRA's  regulatory  oversight  does  not  extend  to  independent  regulatory 
agencies,  such  as  the  Federal  Communications  Commission  or  the  Federal  Trade 
C^mmission.^  Nor  does  OIRA  have  authority  to  oversee  the  regulatory  actions  of  the 
Agricultural  Marketing  Service  with  respect  to  the  implementation  of  marketing  or- 
ders.' Finally,  OIRA's  actions  under  the  letters  of  excnange  are  volunteiry  and  sub- 
sequent heads  of  OIRA  and  Advocacy  need  not  abide  by  the  letters  of  exchange. 

More  importantly,  while  Advocacy  and  OIRA  hold  sway  over  regulators,  the  APA 
places  the  final  responsibility  for  deciding  regulatory  issues  in  the  hands  of  federal 
judges.  Judicial  review  of  the  RFA  merely  extends  this  principle  to  rules  requiring 
smsJl  business  analysis. 

B.  USE  OF  advocacy's  AMICUS  AUTHORITY 

Section  612  of  the  RFA  authorizes  the  Chief  Counsel  to  file  amicus  briefs  in  court 
when  another  party  challenges  an  agency  regulation.  It  appears  that,  in  appropriate 
circumstances,  even  the  threat  of  filing  an  amicus  brief  radically  alters  an  agency's 
consideration  of  small  business  problems. 

The  Office  of  Advocacy  has  been  involved  intimately  in  the  Federal  Conununica- 
tions  Commission's  (FCC)  implementation  of  the  Cable  Act.  At  an  early  stage,  the 
Office  of  Advocacy  recognized  the  severe  impact  that  the  rules  would  have  on  small 
cable  operators,  most  of  whom  were  not  the  genesis  of  problems  that  led  to  reregula- 
tion  of  the  industry.  Extensive  comments  filed  by  the  Office  of  Advocacy  concerning 
the  burdens  on  small  operators  were  dismissed  by  the  FCC. 

In  1994,  the  Commission  finalized  its  rules  on  rate  regulation.  An  association  of 
small  cable  operators  intervened  in  the  litigation  contesting  the  validity  of  the  regu- 
lations, and  m  particular,  compliance  with  the  RFA  and  the  Small  Business  Act.  I 
saw  this  as  an  opportunity  to  test  the  roiling  waters  of  §612  and  filed  a  notice  of 
intent  to  file  an  amicus  with  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit.  After  the  Commission  learned  of  our  intention  to  file  an  amicus 
brief,  the  Commission  led  by  its  General  Counsel  and  head  of  the  Cable  Services 
Bureau  began  earnest  negotiations  with  the  Office  of  Advocacy  to  arrive  at  a  solu- 
tion to  the  concerns  we  raised.  After  much  negotiation,  the  Office  of  Advocacy  and 
the  Commission  developed  a  satisfactory  resolution  to  our  concerns  and  we  agreed 
not  to  file  the  brief. 

Our  interaction  with  the  National  Marine  Fisheries  Service  (NMFS)  demonstrates 
that  threats  to  file  an  amicus  brief,  even  of  a  non-inuninent  variety,  can  force  an 
agency  to  improve  its  compliance  with  the  RFA. 

As  you  may  be  aware,  the  North  Atlantic  fishery,  particularly  in  the  Georges 
Bank,  is  heavily  overfished.  NMFS  regulates  fishing  in  accordance  with  the  Magnu- 
son  Fishery  Conservation  and  Management  Act.  NMFS  recognized  that 
overutilization  of  the  North  Atlantic  fishery  was  endangering  the  long-term  viability 
of  the  fishery  and  proposed  stringent  measures  to  reduce  overfishing. 

The  Office  of  Advocacy,  after  discussion  with  a  variety  of  affected  entities,  wrxjte 
NMFS  requesting  that  it  examine  alternatives  which  may  be  less  burdensome.  A  fol- 


*The  Paperwork  Reduction  Act  empowers  OIRA  to  review  requests  for  information  collections 
ftx)m  all  agencies  including  indep>enaent  regulatory  agencies.  However,  the  independent  regu- 
latory agencies  can  override  an  OIRA  disapproval  of  an  information  collection — something  execu- 
tive branch  agencies  cannot. 

^Appropriations  riders  enacted  for  the  past  ten  years  have  prevented  OIRA  from  expending 
any  monies  on  oversight  of  implementation  of  nnarketing  orders.  The  Office  of  Advocacy  believes 
that  this  rider  should  be  eliminated  and  OIRA  have  the  authority  to  exercise  its  proper  over- 
sight of  the  program. 
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low-up  letter  was  drafted  in  which  the  Office  of  Advocacy  criticized  the  Service  for 
failure  to  respond  to  our  previous  filings  and  threatened  to  intervene  in  litigation® 
contesting  the  implementation  of  the  Service's  plan  to  deal  with  overfishing.  ^ 

The  response,  as  one  might  expect,  was  predictable.  The  number  two  lawyer  at  j 
NMFS  requested  a  meeting  with  the  Office  of  Advocacy.  Staff  in  the  General  Coun- 
sel's office  of  the  Department  of  Commerce  also  contacted  us.  The  Office  of  Advocacy 
had  detailed  discussions  which  led  to  modifications  in  the  manner  in  which  NMFS 
complies  with  the  RFA.  In  addition,  the  Office  of  Advocacy  now  has  an  open  channel 
with  Commerce  Department  and  NMFS  staff  to  discuss  RFA  compliance. 

The  threat  of  intervention  in  litigation,  while  having  both  shock  value  and  excel- 
lent results,  is  not  a  general  anodyne  to  agency  compliance  with  the  RFA.  The  Of- 
fice of  Advocacy  does  not  have  the  resources  to  intervene  in  every  circumstance  in 
which  an  agency  did  not  comply  with  the  RFA.  Nor  would  that  be  an  effective  strat- 
egy with  overuse.  At  some  point,  agencies  would  simply  tell  the  Office  of  Advocacy 
to  go  ahead  and  file  and  that  the  agencies  do  not  care. 

in.  Recalcitrant  Agencies 

A  number  of  federal  agencies  have  historically  been  less  than  cooperative  in  our 
efforts  to  obtain  compliance  with  the  RFA.  This  is  not  an  exhaustive  discussion.  In 
fact,  many  agencies,  with  respect  to  particular  rules,  do  not,  in  our  estimation,  fuUy 
comply  with  the  RFA.  Yet,  the  same  agencies  in  other  rulemaking  activities  do  fuUy 
comply.  Thus,  it  would  be  impossible  to  state  unequivocally  that  an  agency  such  as 
the  Department  of  Interior  or  the  Environmental  Protection  Agency*  does  or  does 
not  comply  with  the  RFA. 

Such  scorekeeping  dramatically  misses  the  point  in  any  event.  The  purpose  of  the 
RFA  is  to  force  agencies  to  recognize  the  impact  of  their  rules  on  small  entities  in 
every  rulemaking.  An  agency  can  be  obsessive  about  compliance  with  the  RFA  for 
almost  all  of  its  rules.  However,  if  it  fails  to  comply  with  the  RFA  in  promulgating 
a  regulation  that  has  dramatic  impact  on  small  business,  then  its  failure  more  than 
outweighs  its  successful  implementation  in  most  of  the  other  cases. 

The  recalcitrant  agencies  discussed  in  this  section  do  not  miss  the  boat  on  compli- 
ance with  some  regulations.  They  cannot  even  find  the  ocean.  These  agencies  place 
in  stark  relief  the  obstinacy  that  can  be  developed  to  avoid  compliance  with  the 
RFA. 

A.  THE  INTERNAL  REVENRJE  SERVICE 

The  history  of  the  Internal  Revenue  Service's  (Service)  compliance  with  the  RFA 
has  the  been  the  subject  of  extensive  testimony  before  this  committee  and  has  been 
a  "low  light"  of  the  Chief  Counsel's  annual  report.  I  will  not  repastinate  those  com- 
mentaries. Rather,  I  would  like  to  show  why  the  Service's  failure  to  comply  rep- 
resents such  a  problem. 

The  Service  proposed  regulations  that  would  address  perceived  abuses  by  partner- 
ships (Subchapter  K  entities)  in  reducing  their  aggregate  tax  liability.  The  proposed 
rule  would  apply  to  all  partnerships  of  which  88%  had  gross  receipts  of  less  than 
$250,000.  The  Commissioner  proposed  to  retain  the  authority  to  recast  any  trans- 
action, even  one  that  was  valid  when  completed  and  complied  with  the  literal  lan- 
guage of  the  Internal  Revenue  Code,  as  abusive.  Thus,  no  small  partnership  would 
ever  have  any  certainty  with  respect  to  future  transactions  or,  more  importantly, 
past  transactions. 

It  is  beyond  cavil  by  all  parties,  other  than  the  Service,  that  the  rule  would  have 
a  significant  economic  impact  on  a  substantial  number  of  small  entities.  Despite  this 
patent  effect  on  small  business,  the  Service  did  not  perform  a  regulatory  flexibility 


"The  litigation  was  withdrawn  because  it  became  moot  due  to  subsequent  and  further  rapid 
deterioration  of  the  North  Atlantic  fishery. 

•For  example,  the  OfBce  of  Advocacy  has  effectively  worked  with  the  Environmental  Protec- 
tion Agency  (EPA)  to  obtain  meaningful  relief  in  some  but  not  all  instances.  The  Office  of  Advo- 
cacy effectively  used  arguments  based  on  the  RFA  to  reduce  regulatory  burdens  faced  by  small 
quantity  generators  of  hazardous  waste  and  owners  of  underground  storage  tanks.  The  Office 
of  Advocacy  also  used  the  principles  elucidated  in  the  RFA  to  get  EPA  to  reconsider  its  r^ula- 
tions  implementing  the  Emergency  Planning  and  Community  Ri^t-to-Know  Act  However, 
there  are  circumstances  in  which  the  Office  of  Advocacy  questions  EPA's  analysis,  such  as  with 
respect  to  efQuent  guidelines  for  placer  mines,  and  EPA  rejects  our  suggestions. 

An  excellent  compilation  of  EPA's  record  on  compliance  with  the  RFA  can  be  found  in  Micro- 
economic  Applications,  Inc.,  Henry  Beale,  Robert  Burt,  and  Kathleen  Shaver,  Cost-EffecHve  Reg- 
ulation by  EPA  and  SmaU  Business  Impacts  (1992)  (SBA  Contract  No.  SBA-4116-9A-89).  The 
report  demonstrates  that  even  within  one  agency  different  levels  of  compliance  with  the  RFA 
are  achieved. 
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analysis;  rather,  the  Service  resorted  to  its  typical  course  of  considering  the  regula- 
tions as  merely  interpretative  and  therefore  not  within  the  ambit  of  the  KFA. 

B.  PROCUREMENT  ACnviTIES 

As  a  general  proposition,  the  APA  excludes  matters  relating  to  government  con- 
tracts from  the  requirements  of  notice  and  conunent  rulemaking.  This  gap  had  been 
used  by  agencies  untU  1984  when  Congress  required  that  all  significant  federal  con- 
tracting regulations  be  subjected  to  notice  and  comment  rulemaking.  As  a  result, 
the  major  procurement  agencies,  such  as  the  Department  of  Defense  and  the  Gen- 
eral Services  Administration,  had  to  comply  with  the  RFA.  Unfortunately  their  com- 
pliance has  not  been  satisfactory.  A  brief  review  of  current  activities  wUl  dem- 
onstrate the  problems  facing  small  business  as  a  result  of  the  failure  to  fully  grasp 
compliance  with  the  RFA. 

The  Department  of  Defense,  the  General  Services  Administration,  and  the  Na- 
tional Aeronautics  and  Space  Administration  published  a  proposed  rule  to  imple- 
ment various  small  business  provisions  of  the  Federal  Acquisition  Streamlining  Act. 
The  proposed  rules  would  have  a — significant  economic  effect  on  all  small  busi- 
nesses wishing  to  do  business  with  the  federal  government.  Nevertheless,  these 
agencies  failea  to  perform  an  initial  regulatory  flexibility  analysis  because  the  rules 
would  be  beneficial  to  small  business.  Nothing  in  the  RFA  permits  an  agency  to 
avoid  its  obligations  under  the  Act  because  the  proposals  may  oe  beneficial  to  small 
business.^" 

In  fact,  Administrator  Later  raised  the  issue  of  RFA  compliance  and  the  need  to 
cooperate  with  the  Office  of  Advocacy.  As  a  result  of  the  Administrator's  actions,  we 
have  been  assured  of  future  compliance  with  the  RFA  in  procurement  matters. 

C.  THE  AGRICULTURAL  MARKETING  SERVICE 

Problems  with  the  Agricultural  Marketing  Service's  (AMS)  compliance  with  the 
RFA  has  been  an  issue  before  Congress  on  more  than  one  occasion.  I  wish  I  could 
say  that  Congressional  pressure  seriously  modified  the  behavior  of  the  AMS.  It  did 
not.  A  fuller  explanation  of  the  problems  the  Ofiice  of  Advocacy  has  with  AMS  can 
be  found  in  this  year's  annual  report  and  the  Acting  Chief  Counsel's  testimony  be- 
fore this  Committee's  Administrative  Law  Subcommittee  in  1993.  I  will  not  reiterate 
those  remarks.  However,  I  will  share  one  anecdote  which  demonstrates  the  serious 
problems  my  office  faces  in  tiying  to  obtain  compliance  with  the  RFA.^^ 

My  ofiice  has  written  to  AMS  on  occasions  too  numerous  to  count  contesting  their 
implementation  of  the  RFA.  My  staff  has  had  discussions  with  various  stafl^mem- 
bers  of  AMS  and  submitted  a  detail  memorandum  to  the  Administrator's  special  as- 
sistant concerning  AMS  compliance.  Finally,  alter  repeated  missives,  the  Adminis- 
trator agreed  to  meet  with  me  and  members  of  my  stafi"  stating  "AMS  certainly  has 
no  desire  or  intention  to  .  .  .  fail  to  comply  with  .  .  .  the  RFA."  Letter  of  No- 
vember 8,  1994  from  Administrator  Hatamiya  to  Chief  Counsel  Jere  W.  Glover.  A 
meeting  was  scheduled  for  December  20,  1994.  On  the  day  of  the  meeting,  the  Ad- 
ministrator cancelled  without  explanation.  Further  attempts  to  reschedule  have 
been  unsuccessful.  However,  the  most  recent  issuances  from  the  AMS  continue  to 
demonstrate  a  continuing  disregard  for  the  RFA. 

The  only  way  to  ensure  that  each  rulemaking  from  every  agency  complies  with 
both  the  letter  and  spirit  of  the  RFA  is  to  make  sure  that  an  agency  pays  a  "pen- 
alty" for  failing  to  comply  with  the  RFA.  The  best  mechanism  for  doing  that  is 
through  judicial  review. 

IV.  Judicial  Review  of  RFA  Decisions 

As  you  are  well  aware,  an  agency's  failure  to  comply  with  the  RFA  is  not  directly 
contestable  in  court.  Thus,  the  RFA  differs  markeoly  from  all  other  statutes  that 
dictate  the  process  for  arriving  at  agency  decisions.  TTiis  allows  federal  agencies,  as 
the  annual  reports  have  shown,  to  ignore  compliance  with  the  RFA  with  impunity. 
The  best  mecnanism  is  the  threat  of  litigation  over  agency  compliance  with  the 
RFA. 

As  I  have  demonstrated,  the  mere  potential  entrance  by  the  Office  of  Advocacy 
in  litigation  through  its  amicus  authority  led  the  FCC  and  the  NMFS  to  modify 
their  regulations  and  procedures  for  complying  with  the  RFA.  A  more  substantial 


1°  A  more  detailed  discussion  of  this  issue  can  be  found  in  the  1993  Annual  Report  and  to 
repeat  it  here  in  detail  is  unnecessary. 

^^AMS  regulates,  by  use  of  marketing  orders,  the  shipment  of  billions  of  dollars  of  milk, 
fruits,  vegetabl€»,  and  specialty  crops.  Thus,  its  failure  to  comply  with  the  RFA  affects  a  not 
insubstantial  portion  of  the  agricultural  markets  in  the  United  States. 
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and  ongoing  threat,  potential  iudicial  review  of  agency  compliance  with  the  RFA, 
would  certainly  lead  to  scrupulous  compliance  with  the  RFA,  just  as  similar  atten- 
tiveness  is  paid  to  the  impact  statement  requirements  of  the  National  Environ- 
mental Policy  Act  (NEPA). 

Historically,  the  gravest  opponents  of  Judicial  review  have  been  federal  agencies. 
Rather  than  viewing  the  RFA  as  a  beneiicial  tool,  they  find  it  akin  to  the  albatross 
that  figuratively  hung  around  the  neck  of  the  AjQcient  Mariner.  The  agencies  are 
concerned  that  this  might  lead  to  a  barrage  of  lawsuits  and  are  concerned  that  fuU 
compliance  will  slow  the  process  of  regulatory  development. 

Congress  enacted  the  APA  to  force  agencies  to  draJPt  regulations  only  after  acquir- 
ing hard  facts  or  data  concerning  the  problem  to  be  addressed.  Failure  to  acquire 
these  facts  or  data,  which  can  come  to  light  as  a  result  of  performing  a  regulatory 
flexibility  analysis,  should  be  a  telltale  sign  to  the  agency  that  it  should  stop  and 
reexamine  the  problem  before  heading  forward  with  a  particular  solution.  Compli- 
ance with  the  RFA  slows  down  the  rulemaking  process  only  where  the  agency  has 
not  done  a  proper  analysis  as  mandated  by  the  APA  and  collected  the  appropriate 
data  needea  to  analyze  various  options  to  the  proposed  rule.^^  jf  compliance  with 
the  RFA  demonstrates  that  an  agency  does  not  have  the  support  needed  to  imple- 
ment a  particular  regulatory  initiative — so  be  it. 

The  fears  of  judicial  review  are  overstated.  Unlike  NEPA,  interlocutory  review  of 
agency  compliance  would  not  occur  because  final  agency  action  has  not  occurred  and 
parties  have  failed  to  exhaust  their  remedies,  i.e.,  bring  to  the  attention  of  the  agen- 
cy the  failure  to  comply  with  the  RFA.  Second,  the  cost  of  litigation  would  be  so 
large  that  small  businesses  would  use  the  provision  only  to  contest  the  most  egre- 
gious agency  actions.  Third,  given  the  current  method  for  challenging  final  rules, 
most  complaints  about  RFA  compliance  would  be  brought  as  a  separate  claim  in  a 
challenge  to  agency  rulemaking  pursuant  to  the  APA.  Thus,  the  number  of  potential 
lawsuits  challenging  agency  regulations  would  be  no  greater  than  they  are  today. 
What  would  change  is  the  likelihood  of  success  in  court  because  it  is  far  easier  to 
demonstrate  that  an  agency  failed  to  comply  with  proper  procedures  than  dem- 
onstrate that  the  solution  ultimately  chosen  by  the  agency  is  arbitrary  and  capri- 
cious. Of  course  agencies  could  avoid  that  pitfall  through  full  compliance  with  the 
RFA.  Thus,  judicial  review  provides  agencies  with  a  significant  incentive  to  comply 
fully  with  the  RFA — something  they  do  not  have  today. 

V.  Comments  on  Regulatory  Flexibility  Provisions  of  H.R.  9 

One  of  the  questions  asked  in  the  invitation  letter  was  my  opinion  of  the  Regu- 
latory Flexibility  Act  Amendments  contained  in  HJl.  9.  I  believe  that  the  posture 
I  have  taken  since  arriving  at  the  Office  of  Advocacy  has  been  consistent.  I  am  more 
committed  to  judicial  review  than  the  exact  language  of  a  bill.  In  that  regard,  I  be- 
lieve that  the  provisions  in  H.R.  9  which  are  the  same  as  those  introduced  by  Con- 
gressman Ewing  in  1993  would  accomplish  the  primary  objective  of  obtaining  judi- 
cial scrutiny.  Similarly,  I  believe  that  various  versions  of  amendments  to  the  RFA 
floated  by  the  Administration  and  others  also  would  achieve  that  goal. 

K  the  language  of  H.R.  9  can  be  improved — fine — ^but  let's  get  an  independent  bill 
passed  as  soon  as  possible  so  that  the  Office  of  Advocacy  can  turn  its  attention  to 
ensuring  that  agencies  comply  with  the  RFA.  However,  I  am  concerned  with  any 
provision  that  may  allow  large  businesses  to  come  within  the  zone  of  interest  pro- 
tected by  the  RFA.  We  often  find  that  large  firms  like  government  regulations  be- 
cause they  raise  the  barriers  to  entry  and  prevent  small  firms  from  competing  with 
them.^3 


"The  FCC's  implementation  of  the  Cable  Act  demonstrates  the  folly  of  trying  to  develop  a 
regulatory  scheme  within  a  short  time  frame.  However,  in  that  circumstance,  the  FCC  was  try- 
ing to  comply  with  statutory  deadlines  issued  by  Congress.  Still  it  took  nearly  a  year  and  nu- 
merous reconsiderations  to  Hnalize  rate  regulations,  at  least  for  laree  cable  operators.  Small  op- 
erator rules  are  still  in  flux  because  the  FCC  has  not  accumulated  the  needed  data  to  finalize 
them.  Most  small  operators  function  using  r^ulations  aimed  at  large  operators. 

1^  Section  4003  of  H.R.  9  extends  the  requirement  to  perform  a  regulatory  flexibility  analysis, 
at  both  the  proposed  and  final  rule  stages,  for  "other  businesses."  In  simple  terms,  it  extends 
the  principles  of  the  RFA  to  all  businesses.  I  believe  that  this  extension  is  counterproductive 
to  the  purposes  of  the  RFA. 

The  RFA  was  enacted  with  the  recognition  that  small  businesses  face  special  problems  with 
respect  to  complying  with  the  federal  regulations.  Reouiring  all  regulatory  flexibility  analyses 
to  examine  the  costs  of  compliance  for  all  businesses  defeats  the  purposes  of  the  RFA.  Section 
4003  ehminates  the  distinction  between  large  and  small  business — a  distinction  which  I  believe 
still  validly  exists. 

Continued 
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VI.  Conclusion 

In  1946,  Congress  took  a  pant  step  forward  by  standardizing  the  decisionmaking 
process  used  by  federal  agencies.  That  Congress  and  subsequent  court  decisions  de- 
manded that  agencies  exercise  their  rulem^ing  authority  in  a  rational  manner.  In 
1980,  Congress  recognized  that  the  concerns  of  small  entities,  the  largest  segment 
of  the  regulated  community  in  terms  of  sheer  number,  were  being  ignored  in  the 
rulemaking  process.  Congress  determined  that  without  appropriate  consideration  of 
their  concerns  rational  rulemaking  could  not  occur.  However,  for  whatever  reason, 
that  Congress  decided  not  to  provide  the  necessary  teeth  to  force  federal  agencies 
to  take  small  entity  concerns  into  consideration  when  promulgating  regulations. 

I  believe  that  the  time  is  appropriate  to  take  the  necessary  steps  to  force  such 
compliance.  Jawboning  by  my  omce  and  OIRA  and  the  issuance  of  executive  orders 
by  three  Presidents,  wnile  sometimes  successful,  has  not  guaranteed  compliance  and 
certainly  do  not  effectively  address  the  problems  posed  by  independent  agencies'  reg- 
ulations. Only  the  threat  of  iudicial  scrutiny  will  ensure  that  agencies  will  comply 
with  the  letter  and  spirit  of  the  RFA.  Even  judicial  scrutiny  will  not  resolve  all  regu- 
latory burdens  faced  by  small  business  until  Congress  applies  the  principles  of  the 
RFA  when  it  enacts  legislation. 

I  am  pleased  to  answer  any  questions  the  Committee  may  have. 

Mr.  Gekas.  All  right.  I  thank  the  witnesses. 

It  occurred  to  me  that  up  until  today,  I  had  felt  very  comfortable 
with  the  idea  that  the  administration,  both  the  President  and  the 
Vice  President,  had  first,  endorsed  the  idea  of,  a  new  look  at  regu- 
latory flexibility,  and  secondly,  an  endorsement  of  judicial  review. 

But  as  Congressman  Ewing  indicated  the  judicial  review  offered 
by  Clinton/Gore  proposals  were  clouded,  I  am  not  sure  he  used 
those  words,  but  they  were  not  wholly  satisfactory  and  they  were 
restrictive,  I  think  he  said.  I  became  puzzled  as  to  whether  we 
were  in  sync  with  the  administration,  because  of  what  I  had  per- 
ceived. Now,  I  want  to  be  disabused  of  my  first  inclination  or  con- 
firmed. Can  either  of  you  comment  on  that? 

Mr.  Spotila.  I  would  like  to  comment  on  that,  Mr.  Chairman. 

I  have  enormous  respect  for  Representative  Ewing.  I  had  some 
discussions  with  him  last  year.  In  his  comments  today,  he  indicated 
that  he  was  concerned  that  in  the  discussions  last  year,  representa- 
tives of  the  administration  were  suggesting  limits  which  would  be 
too  restrictive  on  the  time  to  file,  on  standing,  and  on  the  ability 
of  the  courts  to  grant  stays. 


In  addition,  the  inclusion  of  other  businesses  in  §4003  may  allow  any  business  to  sue  under 
the  RFA  not  just  small  businesses.  Title  VI  of  H.R  9  simply  eliminates  the  prohibition  on  judi- 
cial review.  Since  large  entities  would  be  covered  by  the  analytical  requirements  of  the  RFA  pur- 
suant to  §4003,  any  entity  would  be  aggrieved  by  an  agency's  failure  to  comply  with  the  KFA 
not  just  small  entities.  Any  entity  would  come  within  the  zone  of  interests  protected  by  the  RFA 
and  would  thus  be  eligible  to  sue  an  agency  for  failure  to  comply  with  the  RFA.  compare  Clarke 
V.  Securities  Indus.  Ass'n,  487  U.S.  388,  399-400  (1987)  (outlining  the  zone  of  interest  test  for 
standing  to  challenge  an  agency  action). 

Little  doubt  exists  that  expanding  the  universe  of  entities  eligible  to  sue  under  the  RFA  would 
increase  the  likelihood  that  federal  agencies  would  comply  with  the  tenets  of  the  Act.  However, 
the  ability  of  large  entities  to  sue  could  result  in  shifting  costs  to  small  businesses  or  otherwise 
impairing  their  competitive  advantage. 

Prior  to  the  enactment  of  the  Clean  Air  Act,  which  legislatively  resolved  the  dispute,  EPA  was 
considering  two  methods  for  controlling  volatile  organic  compounds  (VOCs)  from  automobiles. 
One  would  rcauire  additional  components  on  automobiles  and  the  other  would  have  required 
modification  of^  pumps  by  gasoline  retailers.  If  EPA  had  chosen  to  require  automobile  manufac-, 
turers  to  control  VOCs  and  the  H.R.  9  version  of  the  RFA  had  been  in  effect,  the  automobile 
manufacturers  could  have  contested  agency  compliance  with  the  RFA.  The  end  result  may  have 
been  the  imposition  of  that  requirement  on  small  businesses — gasoline  service  stations.  The  au- 
thors of  the  RFA  did  not  intend  such  an  anomalous  result.  I  do  not  believe  that  the  RFA  should 
be  used  as  a  tool  by  large  businesses  to  increase  their  competitive  advantage  over  small  busi- 
nesses or  shift  their  costs  to  small  businesses  through  litigation. 

Finally,  if  Section  4003  is  to  be  enacted  it  should  be  modified  to  require  quantification  of  com- 
pliance costs  for  certifications  as  well.  Otherwise,  agencies  will  simply  certify  all  their  rules  and 
wait  until  court  challenges  to  provide  adequate  disclosure  of  costs. 
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I  don't  think  there  is  as  much  of  a  difference  of  opinion,  as  he 
may  have  suggested  today.  Certainly,  not  given  our  current  think- 
ing. 

Our  sense  is  that  there  ought  to  be  guidance  as  to  the  appro- 
priate time  to  file,  for  the  reasons  that  I  indicated.  There  could  be 
differences  of  opinion  as  to  what  that  time  limit  would  be.  I  think 
the  time  limit  of  6  months  to  a  year  is  a  reasonable  approach,  and 
not  so  overly  restrictive  that  a  small  business  owner  would  be  un- 
able to  react. 

There  is  always  a  balancing  between  giving  small  business  own- 
ers enough  time  to  raise  an  objection  and  giving  some  clarity  to  all 
small  business  owners  as  to  whether  or  not  they  need  to  comply. 
It  is  reasonable,  and  administrative  procedures  traditionally  recog- 
nize that  it  is  reasonable,  to  give  guidance  on  the  period  of  time 
available. 

The  risk  is — and  it  may  just  be  that  we  disagree  with  Represent- 
ative Ewing  as  to  how  to  implement  these  concepts  the  risk  is  that 
if  you  merely  rely  on  the  courts  and  existing  administrative  law, 
you  may  actually  give  less  guidance  to  small  business  owners  or 
small  entities,  than  would  be  preferable. 

When  we  look  at  questions  of  standing,  we  certainly  feel  that  any 
small  entity  that  is  adversely  affected  ought  to  be  able  to  bring  an 
action.  I  don't  think  there  is  any  real  disagreement  with  that.  We 
think  that  it  should  be  limited  to  small  entities  not  large  entities. 
I  think  even  Representative  Ewing  indicated  that  he  agreed  with 
that  today. 

There  was  some  discussion  last  year  as  to  whether  an  individual 
who  brought  an  action  challenging  the  Reg  Flex  analysis  or  certifi- 
cation, should  have  personally  filed  comments.  There  was  some  dis- 
cussion back  and  forth  last  year  as  to  whether  or  not  that  was  an 
appropriate  restriction.  Clearly,  Representative  Ewing  thinks  it  is 
not  appropriate.  Frankly,  we  don't  suggest  that  kind  of  a  restriction 
be  imposed. 

But  small  entities  need  to  realize  that  courts  will  determine 
these  actions  based  on  the  administrative  record  and  they  also 
need  to  realize  that  the  point  of  this  is  better  rulemaking,  and  if 
people  don't  comment  during  the  rulemaking  stage  to  give  the 
agencies  some  guidance  as  to  how  to  improve  their  approach,  to 
lessen  the  adverse  impact  on  small  business,  then  we  are  not  going 
to  get  better  regulation.  We  may  get  more  litigation,  but  we  won't 
help  small  businesses  as  much  as  we  need  to. 

Finally,  when  we  look  at  the  question  of  court  stays  of  agency  ac- 
tion, our  sense  is  again  that  the  best  approach  is  one  that  encour- 
ages agencies  to  do  their  job  correctly.  If  they  have  made  a  mis- 
tSce,  for  whatever  reason,  in  complying  with  the  Reg  Flex  Act,  and 
a  court  determines  that  the  quickest  way  to  fix  the  mistake  is  to 
give  the  agency  time  to  fix  it,  I  think  that  is  an  appropriate  re- 
sponse. 

If  the  court  feels  that  is  not  the  appropriate  relief,  then  the  court 
should  have  discretion.  If  we  give  guidance  in  the  statute  that  you 
have  under  consideration,  I  think  we  will  ultimately  end  up  with 
less  litigation  interpreting  judicial  review  and  can  get  better  guid- 
ance to  the  agencies  on  the  new  conditions  or  standards  that  they 
are  going  to  have  to  live  with. 
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Mr.  Gekas.  It  seems  to  me  the  bulk  of  anecdotal  evidence  that 
we  have  had  over  the  years,  comes  because  the  individual  small 
businessman  never  learns  of  the  promulgation  of  the  regulation, 
nor  the  existence  of  the  commentary  period,  nor  existence  of  the 
close  of  the  commentary  period  and  the  effective  date  of  the  regula- 
tion, as  has  been  indicated.  He  does  not  know  anything  about  it 
until  someone  knocks  at  his  door.  So  we  have  to  take  that  into  con- 
sideration. The  publication  or  the  broadcasting  of  a  proposed  regu- 
lation is  not  sufficient  enough  nor  is  the  commentary  period  suffi- 
cient as  we  have  learned  as  individual  Members  of  Congress. 

Mr.  Spotila.  Mr.  Chairman,  I  agree  that  the  real  key  here,  if  we 
are  going  to  have  better  rulemaking,  is  that  it  is  extremely  impor- 
tant to  have  better  outreach  to  small  business  owners,  and  earlier 
involvement  by  small  business  owners.  Those  are  important  steps 
that  the  President  and  Vice  President  have  asked  us  to  work  on  at 
this  time. 

The  point  I  am  making  is  that  we  need  to  remember  that  Reg 
Flex  is  only  one  of  the  things  that  needs  to  be  done,  that  we  don't 
want  to  end  up  with  a  situation  where  we  have  created  a  lot  of  liti- 
gation but  still  haven't  solved  the  problem.  We  need  to  be  able  to 
give  guidance  to  people  as  to  what  rules  really  are  going  to  be  in 
effect  and  what  it  is  they  must  do  in  order  to  comply. 

It  is  going  to  be  necessary  to  have  some  time  limit  as  to  when 
people  raise  a  challenge  and,  to  some  degree,  small  entities  or  their 
representatives  are  going  to  have  to  follow  the  rules  that  affect 
them,  and  raise  timely  objections. 

Mr.  Gekas.  Does  Mr.  Glover  wish  to  add  or  detract? 

Mr.  Glover.  My  position  basically  is  a  strong  judicial  review, 
legislation  quickly  passed,  is  more  important  than  the  specific 
words.  I  think  that  certainly  the  committee  and  their  staffs  can 
work  to  improve  the  language  as  they  wish  to,  but  I  come  down 
clearly  on  the  side  of  let's  do  something  very  quickly,  and  I  think 
that  is  the  position  that  I  take  on  that,  rather  than  arguing  about 
technical  aspects  of  it. 

Mr.  Gekas.  Congressman  Reed. 

Mr.  Reed.  Thank  you,  Mr.  Chairman.  And  I  want  to  the  thank 
the  gentlemen  for  their  very  excellent  testimony. 

I  think  this  whole  issue  of  judicial  review  is  a  very  important 
one,  obviously,  and  we  are  struggling  to  try  to  come  up  with  a  for- 
mulation and  we  have  to  figure  out  what  the  words  will  be,  so  we 
have  to  pay  some  attention  to  this.  Right  now,  we  are  at  one  ex- 
treme, we  have  no  judicial  review. 

I  think  the  vast  majority  of  my  colleagues,  including  myself, 
think  that  is  wrong.  But  we  have  to  avoid,  I  think,  the  worst  case, 
and  I  was  trying  to  think  of  a  down-to-earth  example,  and  this  is 
one  that  could  happen: 

I  went  up  to  the  gas  pump  a  couple  of  weeks  ago  and  I  noticed 
the  price  went  up,  and  round  out  that  EPA  has  promulgated  rules 
about  gasoline  up  in  my  part  of  the  country.  And  I  would  guess, 
I  mean,  in  an  extreme  case,  if  you  were  a  small  business  owner, 
had  a  truck  company,  you  could  go  in  and  arg^e  that  the  indirect 
effects  of  that  rule  have  increased  the  burden  on  your  business  and 
that  you  could  sue,  I  guess,  if  there  was  no  time  limit  and  no  other 
requirements,  claiming  that  the  regulatory  analysis  did  not  take 
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into  effect  the  indirect  effect  of  your  business;  is  that  a  possibihty, 
Mr.  Glover? 

Mr.  Spotila.  One  of  the  concerns  that  we  have  is  that  we  clearly 
could  be  faced  with  lawsuits  like  that,  and  it  might  be  a  rule  that 
was  7  years  old,  because  someone  just  found  out  about  it.  It  is  very 
likely,  I  think,  that  the  courts  would  not  grant  relief  in  those  in- 
stances. 

The  problem  is  that  the  small  entity  would  never  know  how 
much  time  they  have.  And  the  agencies  would  never  really  be  able 
to  assess  what  an  indirect  effect  means,  and  we  end  up  diverting 
attention  instead  of  doing  what  the  Reg  Flex  Act  was  originally  de- 
signed to  do  and  getting  that  job  done  right. 

Mr.  Reed.  It  seems  to  me  that  the  Reg  Flex  Act  was  a  procedural 
device  to  force  a  set  of  procedures  that  would  be  done  scrupulously 
by  the  agencies. 

Mr.  Spotila.  That  is  exactly  right. 

Mr.  Reed.  And  yet,  when  most  people  get  that  proverbial  knock 
on  the  door  that  Mr.  Ewing  was  talking  about,  their  complaint  is 
not  about  the  procedures,  it  is  about  the  substance  of  regulation. 
They  don't  like  it,  it  imposes  costs  they  don't  think  are  appropriate, 
et  cetera. 

I  think  that  is  one  of  the  problems  we  have  here  in  trying  to  de- 
sign to  judicial  review.  There  are  subsequent  complaints  against 
regulation,  this  is  a  procedural  device,  this  Regulatory  Flexibility 
Act,  yet,  I  think  unless  we  have  some  careful  wording  of  the  re- 
view, we  will  mix  unsubstantive  complaints  and  the  procedural 
complaints,  and  I  don't  know  if  that  will  help. 

Mr.  Spotila.  I  think  the  original  premise  of  the  Regulatory 
Flexibility  Act  was  that  by  improved  procedures,  and  by  getting 
agencies  to  look  at  these  questions,  we  would  have  better  rule- 
making, and  ultimately,  better  substantive  rules,  because  the  agen- 
cies would  see  that  there  were  alternatives  to  their  proposed 
courses  of  action,  and  we  would  have  an  opportunity  to  encourage 
them  to  follow  that.  And  I  think  that  premise  is  still  valid  today, 
and  that  is  where  the  focus  of  judicial  review  should  be. 

Mr.  Reed.  Let  me  raise  one  other  question  about  the  issue  of  re- 
view, specifically.  When  vou  say  judicial  review,  I  think  that  only 
responds  to  a  portion  of  the  real  dilemma. 

The  next  question  that  issue  begs,  is  what  is  the  scope  of  review, 
what  will  you  look  at  and  what  is  the  standard  of  review,  and  I 
wonder  if  either  of  you  gentlemen  have  thoughts  about  that? 

If  we  were  to  develop  a  judicial  review  for  this  Regulatory  Flexi- 
bility Act,  what  would  be  the  scope  of  what  the  judge  typically 
looks  at  and  what  would  be  the  standard? 

Mr.  Glover.  Let  me  address  first  the  standing  issue,  because  I 
think  you  raised  an  interesting  example  of  the  service  station.  At 
footnote  13,  we  discuss  at  some  length  the  problem  with  allowing 
large  firms  standing  to  file  an  action. 

Quite  often,  large  firms  use  regulations  to  their  advantage.  They 
actually  like  regulations.  They  raise  barriers  to  entry  to  competi- 
tors, and  especially  to  small  business  competitors,  so  you  will  often 
find  large  firms  coming  in  saving,  hey,  let's  write  this  regulation 
this  way,  and  a  lot  of  our  regulatory  burdens  have  been  placed  with 
the  active  support  of  large  firms. 
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So  clearly,  if  you  have  a  situation  between  service  station  dealers 
and  automobile  manufacturers,  as  to  EPA  has  a  choice  of  how  they 
are  distinguishing  to  reduce  the  air  pollutants,  as  to  whether  they 
are  going  to  change  the  gasoline  or  whether  they  are  going  to 
change  the  car  manufacturers'  requirements,  it  would  be  ironic  if 
large  firms  had  the  right  to  come  in  and  file  a  suit  to  overturn  a 
regulation  that  EPA  had  enacted  that  pushed  the  burden  to  the 
large  firms,  as  opposed  to  the  small  firms,  and  that  would  be  to- 
tally ironic  if  the  Regulatory  Flexibility  Act  allowed  that  to  happen. 
And  it  clearly  could.  And  we  discuss  a  specific  example  where  that 
was  something  that  could  have  been  considered. 

Clearly,  on  the  issue  of  standing,  I  think  you  have  to  be  very  sen- 
sitive to  that  issue.  I  believe  the  courts  will  make  sure  that  hap- 
pens. But  I  certainly  don't  object  to  having  clear  language  that  it 
is  only  small  business.  And  clearly,  the  provision  in  4003  of  the 
H.R.  9,  is  antismall  business,  or  certainly  could  be  perceived  that 
way,  and  result  in,  really,  unintended  results.  And  the  last  thing 
that  we  need  to  have  is  help  big  business  with  the  regulatory  prob- 
lems against  small  businesses,  and  it  clearly  could  end  up  that 
way. 

Mr.  Reed.  Thank  you. 

Mr.  Spotila.  If  I  could  also  add,  I  think  that  the  most  important 
thing  is  that,  in  addition,  that  judicial  review  be  available  to  assure 
that  agencies  in  their  certifications,  as  to  whether  or  not  there  is 
a  substantial  impact  on  small  entities  through  their  rulemaking  or 
in  the  regulatory  flexibility  analyses  they  actually  do  in  connection 
with  the  final  rule,  that  those  items  are  reviewed.  That  is  really 
the  heart  of  the  problem.  It  is  a  review  as  to  whether  the  agencies 
complied  with  those  procedures,  and  that  is  what  I  think  would 
give  meaningful  relief. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  Does  anyone  else  seek  recognition? 

Mr.  Barr  of  Georgia. 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

I  appreciate  both  the  oral  and  written  testimony  of  these  two  wit- 
nesses. It  is  very  thoughtful  and  has  some  specific  examples,  which 
I  appreciate. 

My  only  criticism  is  Mr.  Glover  uses  some  words  in  here  that  I 
have  never  heard  of  before.  What  does  "repastinate"  mean? 

Mr.  Glover.  Barry,  you  want  to? 

Barry  Paneles  who  has  been  enforcing  Regulatory  Flexibility  Act 
for  some  years,  is  our  linguist  in  the  Office,  and  his  vocabulary  far 
exceeds  anyone  I  know. 

Mr.  Barr.  It  certainly  exceeds  mine, 

I  would  like  to  follow  up  on  just  a  concluding  discussion  concern- 
ing whether  or  not  the  proposed  amendments  nere  should  apply  to 
large  businesses  as  well  as  small  ones.  My  predisposition  is  to  say 
that  if  a  proposed  regulation  affects  large  business,  they  certainly 
should  have  the  opportunity  for  judicial  review,  just  as  a  small 
business.  If  a  proposed  regulation  affects  them,  large  businesses 
should  be  granted  judicial  review. 

But  I  certainly  am  sensitive  to  the  point  that  both  of  you  have 
raised  which  is  that  this  could  have  an  adverse  effect  on  the  ability 
of  small  businesses.  And  I  am  not  quite  sure  that  I  understand.  I 
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had  already  made  some  notes  here,  Mr,  Glover,  of  your  footnote  13, 
on  pages  19  and  20.  but  I  am  still  not  quite  sure  why  the  result 
here  is  a  bad  one;  ii  you  allow  both  large  and  small  businesses  to 
have  an  equal  bite  at  the  apple. 

Mr.  Glover.  The  Regulatory  Flexibility  Act  was  passed  back  in 
1980.  It  came  out  of  the  White  House  conference,  and  the  percep- 
tion by  the  small  business  people  and  the  realization  by  the  small 
business  and,  quite  frankly,  by  the  Government,  that  it  had  done 
a  very  bad  job  of  considering  small  business. 

There  is  no  question,  large  firms  that  are  affected  by  regulations 
have  lawyers,  have  economists,  have  compliance  experts,  and  get 
involved  in  regulatory  process  and  have  tneir  views  heard  on  any 
regulation  that  significantly  affects  them.  On  the  other  hand,  small 
businesses  don't  have  the  resources  to  get  into  the  regulatory  proc- 
ess and  the  Government  did  not  do  the  outreach,  and  part  of  the 
Regulatory  Flexibility  Act  requires  the  Government  to  go  out  and 
reach  to  small  businesses  and  bring  them  into  the  regulatory  proc- 
ess. 

But  even  independent  of  all  that,  to  look  at  and  have  government 
economists  analyze  the  impact  on  small  businesses,  what  was  hap- 
pening is  Congress  and  the  agencies  did  not  know  why  the  regula- 
tions they  were  passing  had  any  impact  on  small  business.  They 
simplv  never  looked  at  it. 

In  large  part,  my  office  or  the  Office  of  Advocacy,  was  created  in 
1976  because  Congress  recognized  that  small  business  didn't  have 
a  strong  voice,  didn't  have  the  economists,  didn't  have  the  lawyers 
to  represent  them.  As  a  follow-on  from  our  offices,  one  of  the  rec- 
ommendations the  Office  of  Advocacy  made,  which  was  adopted  by 
the  White  House  conference  in  1980,  was  to  pass  the  Regulatory 
Flexibility  Act  to  force  the  agencies,  because  we  recognized  we 
couldn't  do  it  by  jawboning  and  we  hoped  the  Regulatory  Flexibility 
Act  would  give  enough  power  and  direction  to  the  agencies  to  do 
that.  And  in  the  first  few  years  by  and  large,  it  was  a  dramatic  im- 
provement. 

Over  the  years,  there  was  erosion,  as  often  will  happen  when 
there  is  no  judicial  review  as  a  club.  So  the  reports  to  the  Chief 
Counsel  by  and  large,  were  filed  and  ignored  by  everyone.  The 
agencies  ignored  them.  The  administration  ignored  them.  And  the 
Congress  ignored  them.  And  what  we  have  now  reached  is  a  cumu- 
lative effect  of  all  these  regulations  over  a  long  period  of  time,  are 
now  so  burdensome,  so  it  is  designed  to  correct  a  procedural  prob- 
lem that  existed. 

Large  firms  don't  need  to  have  the  Office  of  Advocacy  there  to 
represent  their  views  nor  do  they  need  the  procedure  that  forces 
them  to  go  out — ^the  agencies  to  go  out  to  small  business  and  bring 
them  in.  So  I  think  that  the  point  I  am  trj^ng  to  make  very  clearly, 
is  to  allow  big  businesses  to  defeat  agencies  doing  something  good 
for  small  businesses  only  defeats  the  intent  of  the  Regulatory  Flexi- 
bility Act. 

They  clearly  have  the  rights  and  they  certainly  do  that  in  the 
Administrative  Procedure  Act,  to  challenge  government  regula- 
tions. They  do  it  all  the  time.  And,  quite  frankly,  they  have  won 
a  lot  of  battles  when  the  agencies  don't  take  those  things  into  con- 
sideration. This  is  a  purely  small  business  process  designed  to  cor- 
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rect  a  market  anomaly  in  the  political  process  where  we  simply 
didn't  have  the  views  represented. 

Mr.  Spotila.  If  I  may  add  to  that,  and  I  completely  agree  with 
what  Jere  has  indicated.  One  of  the  interesting  findings  we  came 
across  last  year,  in  the  regulatory  analysis  interagency  effort  that 
I  talked  about,  in  focusing  on  specific  industries,  is  that  more  than 
one  small  business  owner  made  the  point,  and  it  was  agreed  to  by 
regulators,  agency  personnel  from  the  regulating  agencies,  that 
large  entities  often  like  more  regulation. 

They  like  things  that  are  complicated  because  it  gives  them  a 
competitive  advantage  over  their  small  entity  competitors.  So  it  is 
something  that  we  need  to  be  sensitive  to,  and  we  don't  want  to 
see  a  distortion  in  the  process  by  losing  the  focus  of  the  Reg  Flex 
Act. 

Mr.  Gekas.  The  time  of  the  gentleman  has  expired. 

The  gentleman  from  Virginia. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Just  a  couple  of  questions. 

Mr.  Glover,  do  we  have  a  good  definition  of  what  indirect  means? 

Mr.  Glover.  I  think  the  courts  have  looked  at  the  word  "indi- 
rect" and  I  think  the  courts  given  the  docket  and  the  things  that 
are  going  on,  that  indirect  costs  are  something  that  the  courts  are 
probably  not  going  to  look  at  very  hard  no  matter  what  the  lan- 
guage is,  because  they  have  enough  trouble  finding  direct  costs  and 
quantifying  direct  problems.  The  courts,  regardless  of  how  the  stat- 
ute works,  they  are  probably  going  to  focus  their  attention  to  the 
direct  effects. 

Mr.  Scott.  If  you  allege  only  standing  to  get  into  court,  if  you 
just  have  indirect  effects,  should  you  be  able  to  get  into  court? 

Mr.  Glover.  Well,  I  tnink  the  standing  issue  is  the  courts  have 
had  a  pretty  good  ruling  as  to  what  the  zone  of  protection  is  in- 
tended to  be.  And  the  courts  are  going  to  look  at  the  standing  issue 
historically,  and  they  are  going  to  be  inclined  to  look  at  those  di- 
rectly affected  under  existing  standing  law.  They  will,  obviously,  if 
you  put  the  word  "indirect"  in  there,  they  will  look  at  it,  but  unless 
it  is  clearly  quantifiable  and  identifiable  as  indirects,  that  would 
come  under  the  zone  of  protection,  it  is  unlikely  the  court  would 
spend  a  lot  of  time  on  indirects. 

Mr.  Scott.  Did  you  make  a  comment  on  time  limits  for  bringing 
suits? 

Mr.  Glover.  I  did  not.  I  think  the  time  limits  under  the  existing 
Administrative  Procedure  Act  are  usually  60  days.  Mr.  Spotila  S£iid 
taking  it  out  6  months  or  a  year  would  be  more  appropriate.  I 
think  that  is  one  of  those  issues  whatever  makes  the  bill  pass  the 
fastest,  is  appropriate.  But  clearly,  the  6  months,  in  most  cases,  we 
did  analysis  of  it  and  virtually  all  statutes  require  challenges  to  be 
made  under  the  Administrative  Procedure  Act  within  60  days  of 
the  final  rule  being  effective. 

Mr.  Scott.  What  about  a  requirement  for  prior  comments? 

Mr.  Glover.  The 

Mr.  Scott.  The  administrative  hearings. 

Mr.  Glover,  The  Portland  Cement  case  basically  comes  down 
and  says  that  you  must  file  comments  prior — if  you  don't  file  com- 
ments below,  the  courts  won't  entertain  them  at  a  higher  level. 
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Again,  these  are  the  technical  administrative  kind  of  details,  I 
think  the  courts  have  looked  at  that  issue.  Regardless  of  which  way 
we  put  it  in  the  statute,  thgy^are  going — the  courts  are  going  to  fol- 
low the  law  that  is  pretty  well  established  on  how  that  is  going  to 
be  handled. 

Mr.  Ewing  said  the  law  was  pretty  well  established.  I  think  some 
of  the  things  Mr.  Spotila  was  mentioning  is  simply  codifying  the 
case  law  that  is  in  existence  today. 

Mr.  Scott.  In  administrative  procedures,  the  gentleman  from 
Rhode  Island  mentioned  the  scope  and  standard.  What  kind  of 
remedies  do  judges  come  up  with  when  they  have  got  a  case  before 
them? 

Mr.  Glover.  Well,  under  the  Regulatory  Flexibility  Act,  they 
simply  say  we  don't  have  judicial  review.  And  so,  therefore,  we 
aren't,  but  the  APA,  the  APA  does  often  strike  down  regulations. 
They  strike  down  regulations  in  part,  and/or  they  refer  them  back 
to  the  agencies  to  be  reconsidered. 

They  have  a  wide  variety  of  possible  remedies  that  they  can  af- 
ford, given  the  set  of  facts  and  the  regulations  before  them.  They 
tend  to  pick  and  choose  on  a  fairly  free  basis. 

Mr.  Scott.  And  what  happens  to  the  underlying  law  while  this 
is  going  on? 

Mr.  Glover.  Well,  the  underlying  law  would  remain  in  effect. 
The  regulations  would  be  what  you  would  be  challenging,  so  those 
regulations  sometimes  stay  in  effect.  The  parts  that  aren't  covered, 
it  varies  from  case  to  case.  It  is  a  purely  case-to-case  determina- 
tion. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  The  gentleman  from  Ohio  is  recognized  for  5  min- 
utes. 

Mr.  Chabot.  Thank  you,  Mr.  Chairman,  one  very  quick  question. 
Do  you  have  specific  language  that  delineates  what  the  difference 
between  big  business  and  small  business  is,  either  dollar  amounts 
per  year  in  business  or  numbers  of  employees  or  whatever? 

Mr.  Glover.  No,  sir.  That  is  in  the  law  intentionally  left  to  the 
agencies. 

And  what  we  say  is  in  one  case,  it  may  be  appropriate  to  look 
at  under  20  employees.  It  may  be  another  case,  to  look  at  the  vol- 
ume of  the  effluent  or  pollutants  that  are  put  into  the  air  or  water. 
In  another  case — looking  at  it  and  make  a  determination  based  on 
what  you  are  proposing  to  do  and  what  the  situation  is. 

So  the  Regulatory  Flexibility  Act  allows  and,  in  fact,  encourages 
an  agency  not  to  come  up  with  one  definition,  but  often  to  air  the 
regulations  and  come  up  with  multiple  definitions.  So  in  some 
cases,  for  example,  we  are  working  with  the  EPA  on  one  particular 
regulation  that  they  have  come  out  with. 

They  granted  a  500-pound  exemption  for  reporting  on  toxic  re- 
porting, inventory  reporting.  And  what  we  are  negotiating  with 
them  and  trying  on  less  toxic  matters  is  to  raise  that  number  from 
500  pounds  to  1,000  pounds.  So  it  varies,  and  it  depends  on  the 
context  in  which  it  comes  up.  And  I  think  that  is  the  way  it  should 
be,  and  it  may  be  multiple  definitions,  depending  on  the  situation, 
as  are  appropriate.  That  part  of  it  has  worked  very  well. 
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Mr.  Chabot.  Let  me  just  ask  one  followup  question.  Wouldn't  it 
be  difficult  for  a  business  owner  to  determine  whether  they  are  big 
or  small,  whether  they  would  have  relief  here  or  judicial  review  or 
not?  ^ 

Mr.  Glover.  It  really  hasn't  seemed  to  be  a  problem.  And  when 
we  worked,  and  we  worked  closely  with  EPA  through  the  years, 
and  with  other  agencies,  we  usually  can  come  up  with  something. 
In  absence  of  any  other  determination,  SBA  has  cited  standards  it 
has  addressed  through  the  years.  And  there  is  a  provision  that  the 
agency  should  use  the  SBA  definition,  if  there  is  no  reason  to  do 
a  different  definition.  So  there  are  clearly  established  regulations 
that  have  been  in  effect  for  a  good  while  that  seem  to  work  pretty 
well. 

Mr.  Chabot.  You 

Mr.  Barr.  Would  the  gentleman  yield? 

Mr.  Chabot.  I  will  yield  to  the  gentleman  from  Georgia. 

Mr.  Barr.  Just  very  quickly,  Mr.  Chairman. 

Specifically,  on  the  context  of  what  we  were  talking  about  earlier 
with  regard  to  whether  or  not  judicial  review — whether  that  ought 
to  be  provided  to  big  businesses  as  well  as  small  businesses — would 
it  not  be  necessary  to  follow  through  on  what  you  have  rec- 
ommended here  to  have  something  a  little  more  specific  and  defini- 
tive with  regard  to  who  can  take  advantage  of  the  relief  that  we 
are  proposing  to  grant  here? 

Mr.  Glover.  I  think  the  existing  procedure  has  worked  quite 
well  in  that  situation.  I  don't  think  there  has  been  a  problem.  I 
think  we  have  got  definitions  in  place.  And  where  it  is  more  appro- 
priate to  use  a  different  definition,  we  have  done  that. 

Of  all  the  criticisms  that  my  previous  chief  counsels  have  ad- 
dressed in  their  reports,  and  that  I  have  run  into,  I  have  not  heard 
of  a  situation  where  the  definition  was  the  problem.  We  did  point 
out  one  problem  we  had  with  one  agency,  the  Federal  Communica- 
tions Commission,  and  how  they  were  defining  things,  and  they 
have  now  come  into  compliance  with  that,  but  that  was  an  unusual 
situation.  It  is  the  only  time  it  has  occurred,  and  they  did  come  into 
compliance  fairly  quickly. 

Mr.  Barr.  I  thank  the  gentleman  for  yielding. 

Mr.  Chabot.  I  yield  back  the  balance  of  my  time. 

Mr.  Gekas.  I  thank  the  gentleman. 

We  thank  the  witnesses,  who  have  encouraged  us  with  their  tes- 
timony to  delve  more  closely  into  some  of  issues  that  have  been 
raised.  Thank  you. 

The  next  panel  consists  of  people  who  are  in  the  trenches  them- 
selves. They  are  representatives  of  small  business:  Joseph  Stehlin 
from  Jacksonville,  FL;  Rick  Stadelman,  who  brings  a  special  knowl- 
edge having  to  do  with  the  relationship  between  small  business 
and  local  government  to  the  table;  and  Bennie  Thayer,  the  presi- 
dent of  the  National  Association  of  Self-Employed,  who  is  a  small 
businessman  himself  in  Washington,  DC.  We  will  ask  Mr.  Stehlin 
to  lead  the  testimony. 
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STATEMENT  OF  JOSEPH  STEHLm,  PRESIDENT,  GREEN  COVE 

MARITIME,  INC. 

Mr.  Stehlin.  Mr.  Chairman,  distinguished  committee  members, 
ladies  and  gentlemen.  I  am  Joseph  Stehlin,  President  of  Green 
Cove  Maritime,  Jacksonville,  FL.  On  behalf  of  the  other  similar 
small  businesses  in  the  United  States,  I  would  like  to  thank  you 
for  the  opportunity  to  describe  the  impact  of  administrative  regula- 
tions on  small  business. 

Green  Cove  Maritime  is  a  small  family  business,  performing 
cargo-handling  services  for  shipping  companies  in  Florida.  We  ini- 
tially created  jobs  for  a  family  of  six.  Up  to  now,  we  have  more 
than  142  associates  in  a  maritime  liner  service. 

We  also  conduct  stateside  management  of  several  small  ships 
used  by  shipping  companies.  Green  Cove  Maritime  interacts  with 
a  multitude  of  government  agencies  which  promulgate  regulations 
concerning  all  facets  of  the  shipping  business. 

When  one  of  these  small  cargo  vessels  enters  the  port  of  Jackson- 
ville to  discharge  and  receive  cargo,  the  turnaround  can  be  as  quick 
as  8  or  12  hours  for  small  international  trading  companies  like 
Green  Cove,  the  number  of  Federal  regulations  to  be  satisfied  in 
a  few  hours  is  really  astounding. 

The  list  of  agencies  and  regulations  of  the  U.S.  Coast  Guard,  De- 
partment of  Transportation,  Customs  Service,  Immigration  Natu- 
ralization, Environmental  Protection,  Federal  Trade  Commission, 
OSHA,  and  with  all  candor,  Mr.  Chairman,  there  are  probably  a  lot 
others  we  maybe  don't  even  know  about. 

Of  more  dramatic  impact  to  small  companies  like  Green  Cove, 
though,  is  not  necessarily  the  volume  and  scope  of  representation, 
but  rather  the  problems  which  these  regulations  have  created. 

Not  only  does  there  seem  to  be  little  appreciation  sometimes  for 
the  economic  dislocations  caused  by  new  regulations,  there  is  less 
appreciation  for  the  dislocations  caused  by  different  interpretations 
of  existing  regulations.  I  would  like  to  provide  you  with  a  descrip- 
tion of  a  recent  episode  which  involved  the  Coast  Guard  and  one 
of  our  small  ships.  This  really  happened  only  just  a  few  months 
ago. 

For  8  years,  one  of  our  vessels  operated  out  of  Jacksonville  on  a 
weekly  sailing  schedule.  The  vessel  had  been  routinely  inspected  by 
the  Coast  Guard  during  this  period,  and  we  are  inspected  two, 
three  times  a  year  on  all  of  our  other  ships. 

The  vessel  on  a  Friday  afternoon,  hours  before  the  ship  was 
scheduled  to  depart  on  our  published  schedule,  a  Coast  Guard  in- 
spection team  boarded  the  vessel  and  reported  that  a  major  defi- 
ciency had  been  discovered.  Now,  mind  you,  they  had  been  board- 
ing the  ship  for  8  years.  This  discovery  was  that  the  vessel  was 
only  manned  with  two  merchant  marine  deck  officers  as  specified 
by  its  manning  document. 

The  U.S.  Government  would  apply  a  different  standard  requiring 
three  deck  officers,  the  same  vessel  that  operated  out  of  the  port 
every  week  for  8  years.  No  statute,  no  administrative  ruling  con- 
cerning manning  requirements  had  changed  during  the  period.  The 
only  thing  which  had  changed  was  the  administrative  agency's  in- 
terpretation of  existing  regulations. 
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To  our  knowledge,  no  hearings  were  held,  no  proposed  rule- 
making, no  notices,  no  opportunity  to  solicit  input  concerning  the 
impact  of  what  they  were  going  to  do. 

We  were  given  1  week  to  recruit,  interview,  hire,  and  transport 
a  qualified  deck  officer  to  join  the  vessel  on  our  next  scheduled  visit 
to  the  port.  A  qualified  mate  was  finally  located  and  we  had  him 
at  the  port  the  next  week. 

The  Coast  Guard,  when  the  vessel  came  back  and  the  mate  was 
standing  there  said,  "oh,  we  didn't  get  the  mate  fast  enough"  and 
they  assessed  a  $25,000  penalty  against  our  little  firm. 

Now,  $25,000,  in  a  business  our  size,  is  a  tremendous  amount, 
and  we  operate  on  very  narrow  margins.  Plus,  of  course,  having  to 
have  an  extra  mate  on  board  the  vessel  gives  a  dramatic  impact 
and  increase  in  the  cost  of  operating  a  liner  service  out  of  Jackson- 
ville. 

We  emphasize  that  the  issue  is  not  whether  the  Coast  Guard  has 
an  important  and  vital  role  to  play  in  the  promotion  of  safety  on 
American  waterways.  We  support  tne  effort.  The  concern  is  simply 
the  process  by  which  their  policy  is  formulated. 

For  example,  would  the  economic  impact  to  higher  manning  re- 
quirements for  local  coastal  freighters  be  better  spent  in  other 
areas,  such  as  safety  training  or  navigation  equipment?  Agencies 
such  as  the  Coast  Guard  are  best  served  by  having  the  benefit  of 
feedback  from  their  regulated  constituents  who  share  common  in- 
terests in  their  mission. 

Clearly,  more  participation  is  needed,  including  notice  of  pro- 
posed rulemaking  and  notice  of  changes  in  discretionary  enforce- 
ment, and  an  awareness  of  the  economic  ramifications  which  agen- 
cy decisions  have  upon  small  business.  With  such  participation, 
there  will  be  a  more  rational,  more  productive  impact  upon  small 
business  and  a  more  effective  rationalization  of  the  agency's  goal. 

Mr.  Chairman,  on  behalf  of  small  businesses  everywhere,  we  sup- 
port the  committee's  efforts  to  create  a  greater  emphasis  on  the 
part  of  government  to  rationally  evaluate  the  economic  impact  of 
rulemaking  and  rule  enforcement  on  small  business. 

Mr.  Gekas.  Thank  you,  Mr.  Stehlin. 

[The  prepared  statement  of  Mr.  Stehlin  follows:] 

Prepared  Statement  of  Joseph  Stehlin,  President,  Green  Cove  Maritime,  Inc. 

Mr.  Chairman,  distinguished  committee  members,  ladies  and  gentlemen. 

I  am  Joseph  Stehlin,  President  of  Green  Cove  Maritime  of  Jacksonville,  Florida, 
on  behalf  ol  other  similar  small  businesses  in  the  United  States,  I  would  like  to 
thank  you  for  the  opportunity  to  describe  the  impact  of  administrative  regulations 
on  a  small  business. 

Green  Cove  Maritime  is  a  small  family  business  which  provides  cai^o  handling 
services  for  shipping  companies  in  Florida.  We  initially  created  jobs  for  a  family  of 
6,  now  our  company  numners  more  than  142  associates  in  a  maritime  liner  service. 
We  also  conduct  the  stateside  management  of  several  small  ships  used  by  the  ship- 
ping companies. 

Green  Cove  Maritime  interacts  with  the  multitude  of  Governmental  agencies 
which  promulgate  regulations  concerning  all  facets  of  the  shipping  business. 

When  one  oT  these  small  cargo  vessels  enters  the  Port  of  Jacksonville  to  discharge 
and  receive  cai^go,  the  turnaround  time  can  be  as  quick  as  8  or  12  hours.  For  small 
international  trading  companies  like  Green  Cove,  the  number  of  Federal  Regula- 
tions which  must  be  satisfied  in  those  few  hours  is  simply  astounding. 

The  list  of  agency  regulations  to  which  we  are  subject  includes;  1)  The  United 
States  Coast  Guard  and  the  Department  of  Transportation;  2)  United  States  Cus- 
toms Service;  3)  The  Immigration  and  Naturalization  Service;  4)  The  Department 
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of  Agriculture;  5)  The  Federal  Maritime  Commission;  6)  The  Interstate  Commerce 
Commission;  7)  Environmental  Protection  Agency;  8)  Federal  Trade  Commission;  9) 
Occupationjd  Health  and  Safety  Administration,  and  with  all  candor,  Mr.  Chairman, 
at  any  given  moment  there  are  probably  many  others;  but  no  one,  including  the 
Government,  can  ever  reaUy  be  sure.  There  are  just  to  many  to  keep  up  with. 

Of  more  dramatic  impact  to  small  companies  like  Green  Cove,  though,  is  not  nec- 
essarily the  volume  and  scope  of  the  regulations,  but  rather  the  process  by  which 
these  regulations  are  created.  Not  only  does  there  seem  to  be  little  appreciation  for 
the  economic  dislocations  caused  by  new  regulations,  there  is  even  less  appreciation 
for  the  dislocations  caused  by  different  interpretations  of  existing  regulations. 

If  I  may,  I  would  like  to  briefly  provide  you  with  an  anecdotal  description  of  a 
recent  episode  which  involved  the  Coast  Guard  and  one  of  our  small  ships.  For  eight 
years,  one  of  the  vessels  had  operated  out  of  Jacksonville  on  a  weekly  sailing  sched- 
ule. The  vessel  had  been  routinely  inspected  by  the  Coast  Guard  during  this  period; 
dozens  of  times  in  fact.  On  a  Friday  artemoon,  hours  before  the  ship  was  scheduled 
to  depart  on  her  published  schedule,  a  Coast  Guard  inspection  team  boarded  the 
vessel  and  reported  that  a  "major  deficiency"  had  been  oiscovered.  That  discovery 
was  that  although  the  vessel  was  manned  with  two  merchant  marine  deck  officers, 
as  specified  by  its  own  manning  document,  the  U.S.  Government  would  apply  a  dif- 
ferent standard  requiring  three  deck  officers.  This  same  vessel  had  operated  out  of 
the  Port  of  Jacksonville  every  week  for  eight  years  with  two  deck  officers.  No  statue, 
and  no  administrative  rule  concerning  manning  requirements  had  changed  during 
this  period.  The  only  thing  which  had  changed  was  the  administrative  agencys  in- 
terpretation of  existing  regulations.  To  our  Knowledge,  no  hearings  were  held,  no 
proposed  rulemaking  notices  were  issued,  and  no  opportunity  to  solicit  input  con- 
cerning the  impact  oi  this  change  was  afforded  to  anyone. 

We  were  given  one  week  to  recruit,  interview,  hire,  and  transport  a  qualified  deck 
officer  to  jom  the  ship  upon  her  next  scheduled  visit  to  the  port.  Althou^  a  quali- 
fied mate  was  able  to  meet  the  vessel  in  Jacksonville  during  ner  next  weekly  sched- 
uled port  call,  the  Coast  Guard  assessed  a  $25,000.00  penalty  against  the  ship  for 
entering  the  port  without  the  new  manning  requirements  being  satisfied.  In  a  busi- 
ness whidi  operates  on  very  narrow  margins,  the  pending  fine  and  50  increased 
manning  expenditures  has  had  a  dramatic  impact  vmon  us  as  the  ship's  manager. 

We  emphasize  that  the  issue  is  not  whether  the  Coast  Guard  has  an  important 
and  vital  role  to  play  in  the  promotion  of  safety  on  American  waterways.  We  sup- 

{)ort  that  effort.  Our  concern  is  simply  the  process  by  which  their  policy  is  formu- 
ated.  For  example,  would  the  economic  impact  of  higher  manning  recpirements  for 
local  coastal  travel  be  better  spent  on  other  areas  such  as  safety  traimng  or  naviga- 
tion equipment?  Agencies  such  as  the  Coast  Guard  are  best  served  by  having  the 
benefit  of  feedback  from  their  regulated  constituents  who  share  a  common  interest 
in  their  mission.  Clearly  more  participation  is  needed,  including  notice  of  proposed 
rulemaking,  and  notice  of  changes  in  discretionary  enforcement,  and  an  awareness 
of  the  economic  ramifications  which  agency  decisions  have  upon  small  business. 
With  such  participation,  there  wiU  be  a  more  rationale,  and  more  productive  impact, 
upon  small  business,  and  a  more  effective  realization  of  the  agency's  goals. 

Mr.  Chairman,  on  behalf  of  small  business's  everywhere,  we  support  your  commit- 
tee's efforts  to  create  a  greater  emphasis  on  the  part  of  the  Government  to  rationally 
evaluate  the  economic  unpact  of  rulemaking  and  rule  enforcement  upon  small  busi- 
ness. 

Mr.  Gekas.  We  will  now  hear  from  Mr.  Thayer,  who  will  supple- 
ment that  testimony,  before  we  hear  from  Mr.  Stadelman  on  the 
relationship  with  local  governments. 

STATEMENT  OF  BENNIE  L.  THAYER,  PRESmENT,  THE 
NATIONAL  ASSOCIATION  FOR  THE  SELF-EMPLOYED 

Mr.  Thayer.  Thank  you  so  much  Chairman  Gekas,  and  Mr. 
Reed,  and  other  members  of  this  distinguished  subcommittee. 

My  name  is  Bennie  Thaver.  I  am  here  today  wearing  two  hats. 
One,  I  have  been  a  small  business  person  all  of  my  adult  life  and 
presently  am  a  small  business  person.  In  addition,  I  am  also  the 
president  of  the  National  Association  for  the  Self-Employed,  an  or- 
ganization representing  over  300,000  small  business  persons  across 
this  country.  So  it  is  in  both  of  those  capacities  that  I  appear  before 
you  today. 
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First,  gentlemen,  in  my  capacity  as  a  small  business  person,  one 
of  my  first  businesses  was  a  7-Eleven  franchise  store  not  far  from 
where  we  are  right  now.  In  fact,  on  13th  Street,  just  here  in  North- 
east Washington;  421  13th  Street. 

My  wife  and  I  bought  that  franchise,  started  that  business,  and 
it  was  a  family,  not  only,  owned,  but  nm  business.  It  wasn't  very 
long  before  I  discovered  that  my  franchisor,  in  addition  to  being  my 
partner  and  placing  upon  me  just  burdensome  regulations,  that 
also  I  had  government  entities  who  were  also  my  partners  in  that 
business,  and  most  notably  the  IRS. 

I  think  if  you  would  ask  most  small  businesses  which  agency  is 
the  one  that  causes  us  most  problems,  it  would  be  the  IRS.  But  be 
that  as  it  may,  we  operated  that  business  for  a  period  of  years,  sus- 
tained quite  a  few  problems,  and  again  as  I  said,  not  far  from  here, 
finally  being  audited  by  the  IRS,  and  in  the  end,  making  a  decision 
that  we  must  sell  that  franchise  if,  indeed,  we  were  to  salvage  our 
home,  which  we  had  put  up  to  borrow  money  to  go  into  that  store, 
so  that  we  could  not  only  take  care  of  the  IRS,  but  some  other 
things. 

I  spent  most  of  my  time  while  operating  that  business  indeed 
trying  to  address  the  various  regulations  from  the  various  agencies, 
not  only  locally  here  in  the  District  of  Columbia,  but  also  from  the 
Federal  level. 

I  went  from  there  into  a  second  business,  known  as  Diversified 
Concepts,  Inc.  Prior  to  going  into  that  business,  I  did  a  consider- 
able amount  of  screen  printing,  and  that  business  was  in  my  home 
garage,  and  trying  to  make  a  living.  We  did  very  well  in  my  home 
garage  and  were  very  successful  as  a  home-based  business.  But  as 
most  entrepreneurs,  I  wanted  to  grow  that  business,  so  I  stepped 
out  from  my  home  and  went  into  Maryland  and  opened  a  business, 
actually,  in  a  storefront. 

While  much  to  my  chagrin,  I  found  out  that  I  not  only  then  con- 
tinued to  have  my  partner,  the  IRS,  but  I  gained  a  new  partner  in 
this  particular  business  and  that  partner  was  OSHA. 

It  was  OK  to  operate  that  business  in  my  home,  as  a  screen 
printer,  which  many  operate  today,  and  not  once,  did  I  have  OSHA 
or  anybody,  and  we  were  a  registered  business,  come  to  my  home 
and  say  anything  about  how  I  disposed  of  solvent  and  other  things. 
The  mmute  we  went  into  a  storefront  business,  that  was  the  case. 
Not  only  did  that  become  the  case,  but  the  myriad  of  regulations 
that  were  placed  upon  us  in  how  we  had  to  store  the  solvent,  where 
it  could  be  stored,  eventually  led  to  my  making  a  decision  that  I 
cannot  take  this  anymore,  and  we  sold  that  business. 

Presently,  I  operate  a  telecommunications  business.  I  am  the 
chairman  and  cnief  executive  officer  of  Lightcom  International, 
Inc.,  which  is  a  small  telecommunications  business  that  provides 
private  line  service  for  both  the  Government  and  commercial  enti- 
ties to  some  39  countries  right  now. 

I  gained  a  third  partner.  Now,  I  still  have  my  IRS  partner,  and 
I  still  have  my  OSHA  partner,  but  now  I  find  that  the  FCC  has 
become  my  partner  in  this  business.  And  I  submit  to  you  that  those 
of  us  who  are  attempting  to  survive  as  in  the  telecommunication 
industry  and  who  are  indeed  small  businesses,  the  smallest  of 
small,  will  not  be  able  to  survive  unless  the  agencies  like  FCC  and 
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others  start  to  indeed  discern  what  is  the  impact  of  these  regula- 
tions, upon  people  like  Lightcom  International,  who  are  struggling 
to  survive  in  an  industry  that  is  really  occupied  by  the  giants  of 
the  world. 

With  that  being  said,  I  would  like  to — after  giving  you  my  per- 
sonal experiences,  speak  a  little  bit  about  my  position  as  the  presi- 
dent of  the  National  Association  for  the  Self-Employed.  The  con- 
cern over  regulatory  flexibility  reform  has  become  even  greater, 
gentlemen,  since  I  became  the  president  of  the  National  Associa- 
tion for  the  Self-Employed. 

Our  membership,  the  members  of  the  NASE  have  been  crying 
out  for  a  cease-fire  on  government  regulations  now  for  years.  The 
NASE  recognized  that  there  was  a  need  for  strengthening,  if  you 
wilt,  the  Regulatory  Flexibility  Act  of  1980,  and  I  am  going  to  focus 
my  remarks  today  on  one  title — one  portion  of  this  act,  which  is 
title  VI,  the  judicial  review  component  of  it. 

First  of  all,  let  me  say  that  we  chose  to  be  a  founding  member 
of  a  coalition  of  some  57  small  business  associations  who  have 
fought  hard  for  this,  and  for  this  reason,  we  commend  the  Judici- 
ary subcommittee  for  your  hearing  here  today. 

One  of  the  things  that  you  have  heard  is  that  there  will  be  a 
myriad,  if  you  will,  of  lawsuits,  there  will  be  more  legalization  and 
escalation  of  lawsuits  if,  indeed,  judicial  review  is  passed.  I  would 
like  to  address  just,  if  you  will,  for  a  few  moments  that  argument. 

Back  when  judicial  review  was  passed,  there  was  another  bill 
when  the  Regulatory  Flexibility  Act  was  passed,  excuse  me,  back 
in  1980.  At  the  same  time,  there  was  another  act  passed  and  that 
was  the  Equal  Access  to  Justice  Act.  And  at  that  time,  everybody 
said  that  act  was  going  to  just  unleash  a  lot  of  litigation  and  it, 
too,  was  going  to  cost  us  all  kinds  of  money  and  with  people  coming 
into  the  court  system. 

It  was  originally  estimated  that  the  Equal  Access  to  Justice  cases 
would  cost  tne  Federal  Government  more  than  $100  million  a  year 
in  legal  fees  alone.  In  1991,  Federal  agencies  had  a  total  caseload, 
gentlemen,  of  over  390,000  cases.  However,  only  48  of  those  were 
equal  access  to  justice  applications.  Of  about  130,000  Federal  civil 
cases  tried  imder  the  relevant  statutes  that  year,  of  the  Equal  Ac- 
cess to  Justice  Act,  applications  were  granted  in  253  cases,  at  a 
total  cost  of  the  $1.2  million. 

Now,  this  was  far  less  than  the  $100  million  projection  that  had 
been  put  forth  at  the  outset  in  1980  when  he  started  to  consider 
the  legal  impact.  I  submit  to  you  today  that  will  be  the  same — that 
will  be  the  same  case  if  you  pass  judicial  review  to  the  fullest,  to 
its  fullest  extent. 

We  are  asking  in  the  NASE  that  you  do  that,  that  the  judicial 
review  component  of  the  present  bill,  H.R.  9,  be  kept  intact,  that 
it  be  passed  as  it  is,  and  we  submit  to  you  that  you  will  not  see 
an  escalation  of  the  legal  cases.  Just  as  you  did  not  see  it  with  the 
Equal  Access  to  Justice  Act. 

Gentlemen,  I  appreciate  once  again  the  opportunity  of  addressing 
you.  And  I  have  submitted  more  lengthy  remarks  which  address 
other  components  of  the  Regulatory  Flexibility  Act,  which  I  would 
hope  would  be  submitted  for  the  record. 
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Mr.  Gekas.  Without  objection,  we  will  consider  and  accept  it  for 
the  record. 
Mr.  Thayer.  Thank  you. 
[The  prepared  statement  of  Mr.  Thayer  follows:] 

Prepared  Statement  of  Bennie  L.  Thayer,  PREsroENT,  the  National 
Association  for  the  Self-Employed 

Chairman  Gekas,  Ranking  Member  Jerrold  Nadler  and  members  of  the  Sub- 
conunittee,  thank  you  for  inviting  me  to  testify  today.  My  name  is  Bennie  L.  Thayer 
and  I  come  before  you  today  as  a  man  wearing  two  hats.  I  have  been  asked  to  ap- 
pear before  you  both  £is  the  President  of  the  National  Association  for  the  Self-Em- 
ployed and  as  a  small -business  man. 

We  are  here  today  to  discuss  the  Reg  Flex  provisions  found  in  the  Contract  With 
America.  Title  VI  of  the  Contract  would  strengthen  the  Regulatory  Flexibility  Act 
in  a  number  of  ways,  first  and  foremost  by  providing  for  judicial  review  of  the  RFA. 
I  have  been  a  small-business  man  all  of  my  adult  life  and  I  can  tell  you  from  per- 
sonal experience  that  regulatory  burdens  leave  a  working  man  with  a  lot  of  head- 
aches and  very  little  time  to  conduct  business. 

I  used  to  own  a  7-Eleven  franchise  on  13th  St.,  NE  here  in  the  District.  I  com- 
pletely understand  what  it  means  to  be  over-regulated  and  buried  in  a  sea  of  paper- 
work. Between  the  IRS  and  the  franchisor,  it  seems  as  if  I  spent  all  my  time  doing 
paperwork.  My  wife  and  I  were  managing  fine  with  the  store,  paying  our  taxes,  com- 
plying with  regulations  and  keeping  the  government  happy — or  so  we  thought, 
when  the  time  came  for  us  to  sell  our  store,  the  IRS  told  us  that  we  owed  $55,000 
in  back  taxes.  If  you  ask  the  average  business  owner  which  federal  agency  contrib- 
utes the  most  to  regulation  and  paperwork  burdens,  the  answer  will  usually  be  the 

ms. 

When  I  began  Diversified  Concepts,  Inc.,  I  became  acutely  aware  that  1  had  a  new 
"partner"  I  hadn't  anticipated,  OSHA.  DCI  was  a  small  business  that  specialized  in 
trophies,  plaques  and  screen  printing.  For  the  screen  printing  alone,  there  were  nu- 
merous regulations  on  how  to  store,  move  and  dispose  of  the  solutions  we  utilized. 
I  was  forced  to  buy  I  special  machine  to  dump  the  used  solution  into,  as  I  was  not 
allowed  to  dump  it  down  the  sink.  Since  the  solutions  used  in  screen  printing  are 
also  flammable,  you  could  count  on  a  visit  every  other  month  from  the  Fire  Marshal. 
Now  I  understand  the  ideas  of  safety  but  sometimes  I  think  even  OSHA  gets  carried 
away. 

I  considered  DCI  to  be  a  seasonal  business,  as  Christmas  and  other  major  holi- 
days tended  to  be  our  biggest  selling  times.  For  this  reason,  I  hired  temporary  work- 
ers or  when  time  didn't  allow  me  to  do  a  job  myself,  I  would  hire  an  independent 
contractor  to  finish  a  project  for  me.  Both  of  these  practices  landed  me  in  trouble 
with  the  mS. 

As  you  can  see  through  my  personal  experiences  I  know  what  it  is  like  to  be  over- 
burdened with  paperwork  and  regulations.  The  concern  over  Regulatory  Flexibility 
Reform  became  even  greater  when  I  became  the  President  of  the  National  Associa- 
tion for  the  Self-Employed.  The  NASE  represents  over  300,000  small  business  per- 
sons throughout  the  United  States.  Over  85  percent  of  the  NASE  members  are  busi- 
ness owners  with  5  or  fewer  employees.  The  membership  is  involved  with  a  very 
wide  range  of  businesses,  notably  in  the  consulting  and  retail  fields. 

The  members  of  the  NASE  have  been  crying  out  for  a  cease-fire  on  government 
regulations.  The  NASE  recognized  that  there  was  a  need  for  strengthening  the  Reg- 
ulatory Flexibility  Act  of  1980.  Therefore,  the  NASE  is  one  of  the  founding  groups 
of  the  Regulatory  Flexibility  Act  Coalition,  a  broad  coalition  of  57  small  business 
and  small  governmental  associations.  Altogether,  the  Coalition  represents  more 
than  5  million  small  businesses  and  over  13,000  small  local  governments. 

H.R.  9,  THE  Job  Creation  and  Wage  Enhancement  Act  of  1995 

I  am  very  familiar  with  the  harmful  impact  that  burdensome  regulations  can  have 
on  the  ability  of  a  business  to  grow  and  thrive  in  toda/s  economy.  For  this  reason, 
we  commend  the  Judiciary  Subcommittee  on  Commercial  and  Administrative  Law 
for  holding  this  hearing  on  the  Regulatory  Flexibility  reform  provisions  of  H.R.  9. 
the  Job  Creation  and  Wage  Enhancement  Act  of  1995.  These  provisions  are  identical 
to  H.R.  830,  the  bill  introduced  last  Congress  by  Representative  Tom  Ewing  and  co- 
sponsored  by  over  250  members  of  the  House,  including  Chairman  Gekas  and  Rep- 
resentatives Hyde  and  Inglis.  Sixty-seven  Senators  voted  in  favor  of  an  RFA  amend- 
ment in  1994  as  part  of  S.  4,  the  Senate  version  of  the  National  Competitiveness 
Act.  Also,  380  House  members  voted  last  year  to  support  a  nonbinding  resolution 
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calling  for  approval  of  the  RFA  provisions  of  S.  4 — a  resolution  authored  by  Rep- 
resentative Robert  Walker.  We  were  also  pleased  to  see  that  the  Clinton  Adminis- 
tration lent  its  support  last  year  to  strengthen  the  RFA  in  two  separate  rec- 
ommendations by  Vice  President  Gore's  Reinventing  Government  Task  Force. 

This  support  is  a  welcome  reminder  of  the  backing  the  Regulatory  Flexibility  Act 
has  long  enjoyed.  Introduced  in  the  Senate  in  1977  by  Senators  John  Culver  CD- 
LA)  and  Gaylord  Nelson  (D-WI),  the  RFA  was  unanimously  reported  and  passed  by 
the  Senate  late  in  1978.  In  1979,  the  bill  was  introduced  and  championed  in  this 
Committee  by  Rep.  Bob  Kastenmeier  (D— WI).  It  enjoyed  wide  bipartisan  backing  in 
both  chambers.  It  was  a  top  recommendation  of  President  Carter's  White  House 
Conference  on  Small  Business  in  January,  1980  and  was  passed  overwhelmingly  by 
Congress  and  signed  into  law  by  President  Carter  later  that  year. 

The  Regulatory  Flexibility  Act  has  enjoyed  strong  support  because  it  is  a  respon- 
sible approach  to  a  very  real  problem.  Every  member  oi  Congress  has  heard  the  vig- 
orously expressed  concerns  of  small  business  and  smaU  government  constituents  re- 
garding federal  regulations  and  paperwork.  Federal  agencies  that  comply  with  the 
RFA  properly  can  go  a  long  way  toward  addressing  that  public  concern — yet  can  do 
so  without  compromising  their  missions  or  their  legal  obligations.  For  members  of 
Congress,  the  Act  can  provide  a  channel  for  turning  constituent  complaints  about 
"i-he  Dureaucracy"  into  constructive  solutions. 

But  to  accomplish  this,  the  RFA  must  be  a  law  Congress  and  constituents  can  de- 
pend on.  Unfortunately,  that  has  become  less  true  over  time.  Change  is  needed. 

How  THE  Regulatory  Flexibility  Act  Is  Designed  To  Work 

The  Regulatory  Flexibility  Act  is  designed  to  address  a  very  significant  problem. 
The  drafters  of  regulations  normally  find  it  simpler  to  promulgate  "one-size-fits-aH" 
regulations,  as  opposed  to  taking  the  time  to  analyze  whether  different  rules  should 
apply  to  different  segments  of  the  population.  Of  course,  regulating  everyone  in  ex- 
actly the  same  way  is  sometimes  the  right  thing  to  do.  Rules  of  general  applicability 
are  sometimes  necessary  to  protect  public  health  and  safety,  for  example.  But  be- 
cause regulators  find  such  uniform  rules  more  administratively  convenient,  they 
may  be  inappropriately  used.  In  many  instances  such  inflexible  rules  can  violate 
common  sense,  simple  fairness  and  economic  efficiency.  The  Regulatory  Flexibility 
Act  addresses  a  particularly  troubling  aspect  of  "one-size-fits  all"  rulemaking — the 
misapplication  of  uniform  rules  to  small  ousinesses,  small  non-profit  organizations 
and  smaller  jurisdictions  of  government.  The  RFA  tells  rule  writers  to  think  about 
the  effects  of  their  actions  on  these  "small  entities."  Whenever  possible  and  consist- 
ent with  their  underlying  legislative  mandates,  the  rulemakers  should  seek  alter- 
natives that  are  less  burdensome  for  these  small  entities. 

The  most  obvious  reason  why  doing  this  is  sound  public  policy  is  that  these 
"smaller  entities"  may  not  be  the  sources  of  the  problems  the  agencies  are  trying 
to  address  in  the  first  place.  For  example,  using  RFA  analyses,  the  Environmental 
Protection  Agency  has  been  able  to  identify  small  businesses  which  do  not  create 
health  or  environmental  problems,  and  exempt  those  businesses  from  the  require- 
ments imposed  on  other,  lareer  businesses  which  do  create  health  and  environ- 
mental problems.  Scores  of  ER^  regulations  have  been  structured  in  this  way. 

A  second  reason  why  agencies  should  weigh  their  regulatory  impacts  on  small  en- 
tities is  that  small  entities  typically  lack  the  resources  and  in-house  expertise  to  do 
so  themselves.  Indeed,  small  entities  very  oflen  are  unaware  of  pending  regulations. 
Even  when  small  entities  do  comment  on  proposed  rules,  they  tend  to  do  so  without 
help  from  the  kind  of  attorneys,  accountants,  economists,  and  compliance  specialists 
that  larger  entities  can  afford. 

The  key  economic  problem  is  the  disproportionate  costs  involved.  Rules  which  im- 
pose the  same  costs  on  everyone  work  a  special  hardship  on  small  entities  because 
small  entities  must  spread  those  costs  over  fewer  employees,  fewer  units  of  produc- 
tion, fewer  taxpayers  and  smaller  revenues.  Thus,  rules  imposing  identical  expendi- 
tures on  large  and  small  entities  tend  to  raise  costs  more  for  the  small.  One  Small 
Business  Administration  study  suggests  that,  on  average,  small  businesses  pay  three 
times  more  per  employee  than  big  businesses  to  comply  with  the  same  regulations. 

The  RFA  also  helps  because  the  public  interest  is  enhanced  whenever  agencies 
write  sound  regulations  that  are  the  result  of  reasoned  analysis  and  an  open  process 
of  public  notice  and  comment.  Both  regulatory  reasoning  and  public  input  can  be 
improved  by  using  the  RFA.  This  improved  information,  in  turn,  can  help  agencies 
use  their  limited  resources  more  efficiently  by  designing  regulations  that  can  be 
complied  with  and  that  devote  the  most  attention  and  resources  to  the  most  serious 
problems. 
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To  help  achieve  its  purpose,  the  Act  empowers  the  SBA  Office  of  Advocacy  to  re- 
ceive proposed  and  final  regulations,  to  comment  on  rules,  to  seek  enforcement  of 
the  RFA  within  the  federal  government,  and  to  file  amicus  curiae  briefs  in  judicial 
proceedings  involving  rules  impacting  smaU  business. 

What  the  Regulatory  Flexibility  Act  Does  Not  Do 

It  is  important  to  note  what  the  RFA  does  not  do.  It  does  not  specify  what  rules 
an  agency  may  or  may  not  write.  It  does  not  override  an  agency's  substantive  legal 
responsibilities.  Above  all,  it  does  not  tell  an  agency  what  its  rules  should  say.  Ac- 
tion 606  of  the  RFA  explicitly  states  that  the  KFA's  analysis  requirements  .  .  . 
do  not  alter  in  any  manner  standards  otherwise  applicable  by  law  to  any  agency 
action."  As  with  the  rest  of  the  Administrative  Proceaure  Act,  of  which  it  is  a  chap- 
ter, the  RFA  specifies  procedures  which  must  be  followed — nothing  more,  nothing 
less. 

The  Need  To  Revise  the  RFA 

Unlike  the  rest  of  the  Administrative  Procedure  Act,  and  indeed,  unlike  virtually 
every  other  statute  agencies  must  observe,  the  RFA  severely  restricts  judicial  re- 
view. Section  611(b)  states  that  the  Regulatory  Flexibility  analyses  prepared  under 
the  Act  shall  not  be  subject  to  judicial  review — but  then  goes  on  to  say  that  these 
analyses  do  constitute  part  of  the  agency's  rulemaking  record,  which  a  court  may 
examine.  This  murky  reasoning  has  led  to  judicial  confusion  in  interpreting  the  stat- 
ute. This  in  turn  has  meant  that  the  many  agencies  sincerely  attempting  to  comply 
with  the  RFA  have  had  little  judicial  guidance  in  interpretmg  the  statute.  Worse, 
it  has  led  to  an  apparent  belief  on  the  part  of  some  agencies  that  compliance  with 
the  RFA  is  entirely  voluntary. 

The  most  freauently  encountered  agency  violations  of  the  RFA — the  kind  one  finds 
in  any  copy  of  the  Federal  Register — are  these: 

Proposed  or  final  rules  which  omit  any  mention  of  the  RFA; 
Rules  which  assert  a  lack  of  impact  on  small  entities,  but  offer  no  reason  for 
this  assertion; 

Agency  claims  of  broad  exemptions  from  the  RFA;  and 

Rules  which  acknowledge  an  impact  on  small  entities,  without  any  accom- 
panying efforts  to  lessen  that  impact  or  explain  why  doing  so  would  not  be  fea- 
sible. 
Other  testimony  presented  to  the  Committee  today  may  document  a  large  number 
specific  agency  compliance  problems,  ranging  from  unjustified  waivers  under  Section 
605(b)  of  the  Act  to  the  blaivket  exemption  claimed  by  the  Internal  Revenue  Service. 
Perhaps  two  items  will  provide  some  context,  however. 

ITEM  1.  "section  89" 

In  1988,  the  Internal  Revenue  Service  proposed  new  regulations  under  Section  89 
of  the  Internal  Revenue  Code.  These  regulations  would  nave  dealt  with  tests  and 
data  collection  required  of  businesses  to  prove  nondiscrimination  in  employee  bene- 
fit plans.  In  the  opinion  of  many  in  the  small  business  community,  as  well  as  SBA's 
Office  of  Advocacy  and  a  number  of  members  of  Congress,  the  oDJectives  of  Section 
89  could  have  been  met  with  far  fewer  paperwork  and  compliance  burdens  on  small 
business  than  the  IRS  was  proposing.  However,  the  IRS  maintains  that  virtually  all 
of  its  rules  are  "interpretative  and  therefore  completely  exempt  from  the  RFA.  So 
substantive  comments  and  recommendations  maae  by  members  of  Congress,  the 
small  business  community  and  the  Office  of  Advocacy  to  the  IRS  for  reducing  the 
small  business  burden  of  the  Section  89  regulations  were  ignored.  Yet  a  judicial 
challenge  under  the  RFA  was  not  possible.  The  IRS'  decision  to  press  forward  with 
the  regulations  as  proposed  led  to  the  rapid  emergence  of  a  national  grassroots 
movement  to  strike  down  Section  89.  Congress  was  forced  to  intervene,  and  the 
issue  mushroomed  into  a  bitter  election-year  battle  involving  six  Congressional  com- 
mittees, thousands  of  constituent  visits  and  millions  of  pieces  of  mail.  In  the  end, 
Section  89  was  repealed  altogether.  It  is  not  too  much  to  say  that  if  the  IRS  has 
conscientiously  applied  the  RFA,  or  if  the  threat  of  judicial  review  of  the  RFA  had 
been  available,  the  entire  episode  could  have  been  avoided. 

ITEM  2.  THE  REVIEW  OF  EXISTING  REGULATIONS 

Section  610  of  the  RFA  requires  every  agency  to  review  its  existing  rules  over  a 
ten-year  period,  beginning  with  the  effective  date  of  the  Act,  and  to  delete  or  sim- 

f)lify  those  rules  which  impose  unnecessary  burdens  on  small  entities.  The  deadline 
or  this  occurred  on  January  1,  1991 — that  is,  4  years  ago.  To  date,  not  one  agency 
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has  fiilly  complied  with  this  legal  requirement.  Not  one.  Not  even  the  SBA.  Most 
agencies  have  not  put  a  single  regulation  through  this  ten-year  review. 

As  these  items,  and  the  other  evidence  before  the  Committee  should  suggest,  a 
major  problem  exists  with  RFA  compliance.  The  normal  mechanism  for  forcing  com- 
pliance with  a  law  is  the  threat,  or  reality,  of  a  lawsuit.  This  has  not  been  possible 
with  the  RFA.  The  existing  judicial  review  formulation  in  the  Act,  Section  611(b), 
simply  has  not  worked.  The  courts  are  confused  about  what  it  means,  individual 
agencies  feel  free  to  excuse  themselves  from  the  law  at  will,  and  every  single  agency 
of  the  federal  government  has  ignored  a  major  provision  of  the  statute  over 'the  last 
fourteen  years. 

Judicial  Review  of  the  RFA 

Judicial  review  of  the  RFA  is  not  an  end  in  itself,  but  rather  a  means  to  an  end- 
strengthening  agency  compliance  with  the  law.  Small  businesses  do  not  typically 
have  the  resources  to  sue  federal  agencies;  they  are  unlikely  to  do  so  except  in  ex- 
traordinary cases.  But  the  threat  ofjudicial  review,  even  if  remote,  could  vastly  im- 
prove the  seriousness  with  which  the  RFA  is  treated  by  the  agencies  and  therefore 
the  effectiveness  of  the  law  in  solving  the  national  problem  to  which  it  is  addressed. 
Perhaps  there  is  another  way,  besides  judicial  review,  to  permanently  and  efiec- 
tively  deter  agency  non-compliance.  If  so,  the  small  business  community  would  be 
happy  to  consider  it.  But  so  far  we  have  not  heard  of  such  an  alternative.  And  it 
is  surely  striking  that  virtually  every  other  law  governing  agency  administrative 
procedures  deters  non-compliance  through  the  threat  ofjudicial  review. 

Having  stated  this,  it  is  important  to  note  that  unlimited  judicial  review  is  not 
the  NASE's  goal.  We  do  not  seek  interlocutory  review,  as  was  granted  in  agency 
rulemakings  under  the  National  Environmental  Policy  Act  (NEPA).  We  are  more 
than  willing  to  work  with  Congress  in  shaping  careful  legislative  language  on  judi- 
cial review,  to  prevent  the  RFA  from  being  abused.  But  any  proposal  for  revision 
of  the  RFA  which  leaves  intact  the  current  gridlock  on  judicial  review  will  not  be 
acceptable  to  the  NASE.  Congress  must  not  condone  continued  agency  flaunting  of 
this  Act. 

It  is  possible  that  an  initial  flurry  of  lawsuits  could  be  filed  under  the  RFA  after 
judicial  review  is  permitted.  K  so,  it  would  likely  be  a  short-lived  phenomena.  Once 
the  courts  render  their  first  round  of  decisions  regarding  acceptable  and  unaccept- 
able agency  conduct,  and  once  those  boundaries  are  well  understood  by  the  adminis- 
trative law  bar,  such  cases  would  probably  diminish  sharply.  Both  agency  general 
counsels  and  plaintiffs  attorneys  would  understand  how  much  discretion  the  courts 
would  be  willing  to  allow  the  agencies.  And  both  could  be  expected  to  respect  those 
boundaries.  There  are,  of  course,  sanctions  which  the  courts  employ  against  the  flag 
of  frivolous  lawsuits. 

Judicial  review  of  RFA  is  not  likely  to  lead  to  excessive  litigation  or  a  "clogging 
of  the  courts."  Small  businesses  and  governments  simply  do  not  have  the  time  and 
resources  to  sue  federal  agencies  over  an>lhing  less  than  egregious  violations.  Attor- 
neys want  to  avoid  risking  the  reprimands  or  fines  resulting  from  filing  trivial  fed- 
eral lawsuits,  and  the  federal  courts  themselves  are  not  wiUing  to  waste  their  own 
time  on  inconsequential  matters. 

It  is  worth  noting  that  even  greater  fears  about  excessive  litigation  were  ex- 
pressed when  another  small  business  related  law,  the  Equal  Access  to  Justice  Act, 
was  passed  at  about  the  same  time  the  RFA  was.  When  the  Equal  Access  to  Justice 
Act  was  enacted  to  simplify  the  award  of  attorney's  fees,  a  flood  of  lawsuits  was  ex- 
pected. This  simply  did  not  happen. 

It  was  originally  estimated  that  Ecrual  Access  to  Justice  cases  would  cost  the  fed- 
eral government  more  than  $100  million  dollars  a  year  in  legal  fees  alone.  In  1991, 
federal  agencies  had  a  total  adjudication  case  load  of  over  390,000.  From  this  total 
adjudication  case  load,  only  48  Equal  Access  to  Justice  applications  were  granted, 
at  a  cost  of  about  $433,000.  Of  about  130,000  federal  civil  cases  tried  under  relevant 
statutes  that  year,  EAJA  applications  were  granted  in  253  cases  at  a  total  cost  of 
$1.2  million.  Both  figures  combined  are  significantly  lower  than  the  initial  $100  mil- 
lion projection.  Therefore,  we  believe  that  granting  judicial  review  to  the  Reg  Flex 
Act  will  not  result  in  an  influx  of  law  suits. 

Another  potential  check  on  judicial  review  which  the  Committee  might  wish  to  ex- 
plore is  authorizing  the  Ofilce  of  Advocacy  to  assist  other  agencies  in  drafting  their 
procedures  for  RFA  compliance.  (This  could  be  similar  to  the  role  EPA  performs  now 
in  assisting  other  agencies  as  they  draft  their  environmental  compliance  proce- 
dures.) An  agency  which  then  followed  Advocacy-approved  RFA  procedures  could 
use  Advocacys  approval  as  a  defense  in  court. 
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Indirect  Effects  of  Rules 

Another  crucial  improvement  that  is  necessary  to  make  the  RFA  function  prop- 
erly, in  the  NASE's  view,  is  getting  agencies  to  assess  indirect  as  well  as  direct  con- 
sequences of  rules.  It  is  not  simply  the  effect  of  individual  rules  in  isolation  which 
burden  small  entities,  but  the  cumulative  effect  of  all  rules.  Agencies  need  to  be  far 
more  sensitive  to  the  reporting  and  compliance  requirements  already  imposed  on 
small  entities  as  they  consider  new  requirements.  Agencies  also  need  to  understand 
that  a  rule  which  threatens  the  viability  of  a  small  business'  suppliers  or  customers, 
or  a  small  government's  tax  base,  also  threatens  that  small  business  or  small  gov- 
ernment. To  be  more  aware  of  these  indirect  effects,  agencies  should  develop  their 
own  in-house  pictures  of  the  populations  they  regulate  and  should  woric  closely  with 
the  SBA  Office  of  Advocacy,  to  make  use  of  its  data  base?.  H.R.  9  also  addresses 
this  problem. 

Advance  Notification  of  Rulemakings 

The  requirement,  under  Section  602  of  the  RFA,  for  agencies  to  provide  Advocacy 
with  regulatory  agendas,  so  as  to  allow  Advocacy  to  anticipate  rulemakings,  has  not 
worked  properly.  The  agendas  have  not  been  produced  in  a  timely  manner,  and  the 
descriptions  of  planned  rulemakings  often  have  been  vague  or  inaccurate,  liiis  prob- 
lem is  not  entirely  the  fault  of  the  agencies.  Six-month  advance  agendas  by  their 
nature  are  often  tentative.  Priorities  change,  legislation  changes,  sudden  needs 
arise.  One  approach  to  remedying  this  problem — that  taken  by  H.R.  9 — is  to  require 
agencies  to  provide  Advocacy  with  advanced  notification  oi  specific  rulemakings. 
Tnis  problem,  too,  deserves  Congress  attention  if  the  RFA  is  to  be  fully  effective. 

Amicus  Rights  of  the  Office  of  Advocacy 

The  filing  of  amicus  curiae  briefs  by  the  Office  of  Advocacy  in  selected  legal  cases 
is  necessary,  not  only  to  give  "moral"  assistance  to  beleaguered  individual  small 
businesses,  but  to  alert  the  courts  to  cases  where  key  questions  of  principle  are  at 
issue.  That  is  why  Congress  took  the  extraordinary  step,  in  Section  612(c)  of  the 
Act,  of  directing  the  Courts  to  accept  such  an  intervention  by  the  Office  of  Advocacy. 
Yet  no  such  amicus  brief  hs^B  ever  been  filed  by  the  Office  of  Advocacy.  H.R.  9  seeks 
to  remedy  this  by  reasserting  Congress'  intent  in  this  matter.  Whether  through  this 
"sense  of  the  Congress"  approach  or  some  other,  it  is  imperative  that  Advocacy  un- 
derstand and  carry  out  its  mil  responsibilities  under  the  RFA. 

Mr.  Gekas.  And  we  will  return  to  Mr.  Thayer  and  Mr.  Stehlin, 
after  we  hear  from  Mr.  Stadelman. 

STATEMENT  OF  RICK  STADELMAN,  EXECUTIVE  DIRECTOR, 
WISCONSIN  TOWNS  ASSOCIATION 

Mr.  Stadelman.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  distinguished  committee  members,  thank  you  for 
the  opportunity  to  testi^  on  the  need  of  judicial  review  of  the  Reg- 
ulatory Flexibility  Act  of  1980. 

My  name  is  Rick  Stadelman,  I  am  the  executive  director  of  Wis- 
consin Towns  Association,  I  am  testifying  on  behalf  of  the  1,266 
towns  in  Wisconsin. 

In  Wisconsin,  towns  are  the  unincorporated  areas  possibly  re- 
ferred to  in  other  States  as  townships.  Ninety-seven  percent  of  our 
towns  in  Wisconsin  have  less  than  5,000  in  population. 

I  am  also  testifying  on  behalf  of  the  National  Association  of 
Towns  and  Townships  of  which  we  are  a  member. 

I  have  submitted  a  written  statement,  but  I  would  ask  privilege 
of  giving  a  summary  of  some  of  those  remarks. 

We  appreciate  the  subcommittee's  interest  in  hearing  from  small 
local  governments  on  the  issue  of  judicial  review.  We  want  to  thank 
Congressman  Ewing  and  Congressman  Skelton  for  taking  the  lead- 
ership on  this  issue. 
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Many  in  Congress  and  Federal  agencies  tend  to  think  that  the 
Regulatory  Flexibility  Act  as  applying  only  to  small  business. 
NATaT,  the  National  Association  of  Towns  and  Townships,  on  the 
other  hand,  has  always  considered  Reg  Flex  as  a  potential  tool  to 
reduce  the  burden  of  unfunded  mandates  on  local  government.  I 
say  potential  tool,  because  the  Reg  Flex  Act  suffers  the  fatal  flaw 
of  being  unenforceable. 

In  our  estimation,  the  only  way  to  give  the  Regulatory  Flexibility 
Act  the  teeth  it  needs  to  be  effective,  is  to  allow  aggrieved  parties 
standing  to  take  the  Federal  agency  to  court  for  the  failure  to  com- 
ply with  it. 

The  Regulatory  Flexibility  Act  defines  small  entities  to  include 
local  governments  with  a  population  of  less  than  50,000.  The  Na- 
tional Association  of  Towns  and  Townships  represents  approxi- 
mately 13,000  of  the  Nation's  39,000  general-purpose  units  of  local 
government.  Most  of  our  members'  local  governments  are  small  and 
rural. 

Mr.  Chairman,  I  think  it  is  important  to  stress  how  small  most 
local  governments  are.  According  to  the  1992  Census  of  Govern- 
ments, 85  percent  of  local  governments  have  fewer  than  10,000 
residents,  and  48  percent  have  fewer  than  1,000  residents. 

Small  communities  differ  dramatically  from  the  large  commu- 
nities. First  and  foremost,  our  elected  officials  are  part-time  offi- 
cials. They  have  full-time  jobs  and  only  serve  in  a  part-time  capac- 
ity as  local  elected  leaders. 

Most  have  one  or  two  or  limited  number  of  employees  and  maybe 
some  part-time  employees.  These  local  officials  and  their  limited 
staff  have  very  limited  access  to  information  once  rules  are  devel- 
oped, let  alone  access  to  information  as  rules  are  be  being  devel- 
oped. I  know  of  no  towns,  in  fact,  our  own  State  association  does 
not  have  a  regular  access  to  the  Federal  Register  nor  follow  the 
proposed  rules  as  they  are  coming. 

We  believe  Regulatory  Flexibility  Act  compliments  your  un- 
funded mandates  initiative.  Inflexibility  of  the  regfulation  elimi- 
nates the  benefits  that  local  implementation  can  give  to  rules.  It 
forces  the  cost  up  of  local  governments  to  use  one-size-fits-all  type 
of  standards. 

We  believe  that  the  39,000  local  units  of  government  can  best 
provide  efficiency  in  applying  and  enforcing  and  taking  up  the 
mandates  that  are  there,  by  allowing  us  to  use  the  flexibility  as 
necessary. 

If  the  Federal  Government  is  going  to  fund  mandates  in  the  fu- 
ture, we  think  the  Federal  Government  should  be  able  to  do  it  at 
the  lowest  price  and  allow  the  local  governments  to  use  efficiencies 
in  applying  them. 

Let  me  just  kind  of  direct  a  basic  statement  to  how  the  Regu- 
latory Flexibility  Act  works  for  local  governments.  I  have  outlined 
it  in  my  testimony,  but  simply  put,  the  Regulatory  Flexibility  Act 
gives  the  Federal  agency  two  options:  The  agency  can  certify  that 
its  regulation  will  nave  no  significant  impact  on  small  govern- 
ments. Or  if  significant  impact  is  found,  the  agency  should  consider 
alternatives  and  involve  small  governments  in  the  development  of 
the  regulations. 
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Now,  we  believe  the  act  has  failed  because,  in  fact,  very  few 
agencies  have  found  significant  impact,  and  if  they  do,  they  have 
not  taken  the  effort  to  give  full  consideration  to  alternatives.  This 
is  where  we  believe  judicial  review  of  an  agencv  action  will  imple- 
ment regulatory  flexibility  as  originally  intended. 

To  avoid  the  potential  of  litigation,  we  believe  the  agencies  will 
have  to  pay  more  attention  to  the  regulations  up-front,  as  to  how 
they  will  aifect  small  governments  and  would  restore  the  original 
intent  to  the  act. 

I  would  like  to  talk  about  just  one  type  of  example  of  an  act  that 
is  being  implemented  in  rules  right  now,  that  I  think  gives  an  ex- 
ample of  this,  and  that  is  in  relation  to  the  Omnibus  Transpor- 
tation Employee  Testing  Act  of  1991,  which  requires  that  employ- 
ers of  commercial  drivers  licenses  must  have  an  alcohol  and  drug 
testing  program. 

These  rules  were  published  in  February  1994.  They  are  applica- 
ble for  employers  of  50  or  more  as  of  January  1,  1995.  The  only 
token  effort  for  recognition  of  small  government  was  to  delay  1 
year,  applicable  requirements,  until  January  1,  1996,  for  any  other 
employer,  including  local  governments. 

The  same  requirements  for  drug  testing  and  alcohol  testing  apply 
regardless  of  the  size  of  the  employer,  regardless  of  the  size  of  the 
local  government.  The  same  requirements  for  reporting — and  in  my 
written  testimony,  I  have  given  a  summary  of  six  pages  of  just  the 
basic  requirements  that  are  required. 

Again,  the  same  standard,  same  requirements  apply  for  all  em- 
ployers, including  small  units  of  local  government.  These  require- 
ments include  a  prehire  drug  and  alcohol  test,  two  separate  tests; 
a  postaccident  test;  and  random  testing  of  at  least  50  percent  of  our 
employees  for  drug,  and  25  percent  of  alcohol. 

Our  supervisors  of  the  employees  must  have  at  least  1  hour  of 
training  for  recognition  of  alcohol  problems  and  1  hour  of  training 
of  drug  abuse.  Let  me  put  this  in  terms  of  what  it  means  to  the 
local  governments  in  Wisconsin,  as  I  mentioned,  most  of  which  are 
under  5,000  in  population.  We  have  part-time  elected  officials  who 
employ  sometimes  one,  maybe  two  employees,  and  typically  three, 
four  other  part-time  employees. 

We  have  the  responsibility  for  snowplowing  in  our  State.  We 
have  21,000  miles  of  town  roads  of  the  108,000  miles  in  the  State 
of  the  Wisconsin.  Now,  because  the  commercial  drivers  license  defi- 
nition applies  to  vehicles  over  26,000  pounds,  our  snowplows  are 
required  to  have  a  commercial  drivers  licensed  operator.  That  is 
the  initial  requirement  in  order  to  take  the  test. 

Now  the  drug  testing  and  alcohol  testing  requirements  will 
apply.  We  will  have  to  have  a  drug  and  alcohol  testing  program  for 
all  of  our  employees,  including  our  part-time  employees.  For  both 
prehire,  postaccident,  and  also  the  random  tests. 

An  example  of  the  postaccident;  we  could  have  a  part-time  opera- 
tor who  is  on  a  snowplow  have  an  accident  which  is  a  reportable 
accident,  and  he  has  to  leave  the  truck  sitting  and  go  have  the  test 
before  he  can  continue  to  operate,  regardless  of  whether  or  not  the 
incident  may  be  alcohol  or  drug  related.  At  that  point,  the  roads 
are  still  unplowed. 
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On  the  random  testing,  we  have  to  test  50  percent  of  our  employ- 
ees for  drug  testing.  For  a  town  that  has  one  employee,  that  means 
every  year  they  are  going  to  have  to  do  a  random  test.  I  think  the 
most  burdensome  part  of  this  whole  requirement,  that  bothers  local 
officials  is  that  we  don't  believe  that  alcohol  and  drug  problems  at 
the  local  level  are  what  this  law  was  intended  to  apply  to. 

The  original  Commercial  Drivers  License  Act,  we  believe,  was  in- 
tended to  direct  attention  to  over-the-road  truckers,  long-haul  type 
of  trucking,  but  because  of  the  definitions,  because  how  the  rules 
come  down,  the  umbrella  of  this  definitely  covered  local  govern- 
ments. And  Reg  Flex  would  have  allowed  the  agencies,  actually 
should  have  been  forced  the  agencies  to  give  flexibility  to  small 
government.  Judicial  review  would  give  us  that  opportunity. 

Now,  one  point  about  the  timing;  our  local  governments  are  just 
finding  out  about  it.  Even  though  it  was  published  in  February 
1994,  we  are  just  starting  to  get  the  information  out  to  these  part- 
time  officials,  and  the  rule  will  be  effective  for  all  employers  Janu- 
ary 1,  in  this  case.  We  would  have  never  been  aware  of  this  up 
until  this  point  now,  and  the  time  to  bring  action,  they  are  not 
even  aware  of  it,  to  be  able  to  tell  how  it  impacts. 

The  other  point  I  iust  want  to  indicate  is  that  we  think  this  law 
was  focused  on  small  entities,  including  small  governments.  We  are 
concerned  and  would  believe  that  section  4003  need  not  be  applica- 
ble to  all  governments,  that  the  focus  should  be  retained  to  small 
units  of  government. 

In  conclusion,  I  believe  that  judicial  review  under  the  Regulatory 
Flexibility  Act  would  both  better  serve  the  Federal  Government  as 
well  as  small  government.  Let  local  governments  have  more  say 
and  more  involvement  in  developing  rules  and  more  flexibility  in 
complying  with  regulations,  and  the  general  public  will  be  better 
served  by  all. 

Thank  you. 

[The  prepared  statement  of  Mr.  Stadelman  follows:] 

Prepared  Statement  of  Rick  Stadelman,  Executive  Director,  Wisconsin 

Towns  Association 

Mr.  Chairman,  distinguished  Committee  members,  thank  you  for  the  opportunity 
to  testify  on  the  need  for  judicial  review  of  the  Regulatory  Flexibility  Act  of  1980 
(RFA).  My  name  is  Rick  Stadelman  and  I  am  the  Executive  Director  of  the  Wiscon- 
sin Towns  Association.  I  am  testifying  on  behalf  of  the  1,266  towns  in  Wisconsin, 
97%  of  which  have  less  than  5,000  population.  I  am  a  member  of  the  Board  of  Direc- 
tors of  the  National  Association  ol  Towns  and  Townships,  of  which  the  Wisconsin 
Towns  Association  is  a  member,  and  on  whose  behalf  I  am  also  testifying. 

We  appreciate  the  subcommittee's  interest  in  hearing  from  small  local  govern- 
ments on  the  issue  of  the  judicial  review.  Many  in  Congress  and  the  federal  agencies 
tend  to  think  of  the  Regulatory  Flexibility  Act  as  applying  only  to  small  businesses. 
NATaT,  on  the  other  hand,  has  always  considered  the  RFA  a  potential  tool  to  reduce 
the  burden  of  unfiinded  mandates  on  local  governments.  I  say  "potential"  tool  be- 
cause the  RFA  suflers  the  fatal  flaw  of  being  unenforceable.  In  our  estimation,  the 
only  way  to  give  the  RFA  the  teeth  it  needs  to  be  effective  is  to  allow  aggrieved 
parties  standmg  to  take  a  federal  agency  to  court  for  failure  to  comply  with  it. 

NATaT  represents  approximately  13,000  of  the  nation's  39,000  general  purpose 
units  of  local  government.  Most  of  our  member  local  governments  are  small  and 
rural.  Mr.  Chairman,  I  think  it  is  important  to  stress  how  small  most  local  govern- 
ments are.  According  to  the  1992  Census  of  Governments,  eighty-five  percent  of  all 
local  governments  have  fewer  than  10,000  residents,  and  48  percent  have  fewer 

than   1,000.  ^  .  r  ,   /^/^« 

Small  communities  are  simply  not  like  larger  urban  areas.  A  community  of  1,000 
simply  cannot  do  the  same  things  that  a  community  of  100,000  can.  Many  small 
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local  governments  have  part-time  elected  officials,  and  many  have  part-time  employ- 
ees. Tnis  is  especially  true  in  many  rural  townsnips  with  geographically  dispersed 
populations,  wnere  such  a  township  would  generally  have  Tewer  employees  than  a 
like-sized  municipality.  Because  of  lack  of  resources  and  staff  support,  small  local- 
ities are  functionally  disenfranchised  from  the  policy  development  and  implementa- 
tion process.  They  cannot  effectively  participate  in  the  development  of  regulations, 
it  is  difficult  for  them  to  understand  their  responsibilities  under  complex  federal 
laws,  e.g.  ADA,  cable  television  regulation,  and  controlling  storm  water  discharges 
from  industrial  sources,  and  they  often  don't  have  the  ability  to  access  what  little 
federal  assistance  is  available  to  small  localities. 

Getting  information  on  proposed  or  final  reflations  to  small  governments  is  ter- 
ribly difficult.  The  oflicials  of  these  commumties  do  not  get  the  Federal  Register, 
and  chances  are  they  do  not  have  a  source  for  it  nearby.  If  they  did,  they  would 
probably  balk  at  the  prospect  of  reading  some  of  the  more  comprehensive  regula- 
tions. Just  the  prospect  of  getting  effective  participation  when  an  agency  rule  is  pro- 
posed is  daunting,  given  the  window  to  provide  comments  and  the  time  it  takes  for 
organizations  like  NATaT  to  digest  the  rule  and  communicate  it  to  its  membership. 
And  when  you  stop  to  consider  that  NATaT  must  stay  on  top  of  proposed  regula- 
tions from  scores  of  federal  agencies  at  the  same  time,  the  Cumulative  effect  of  all 
of  this  regulatory  activity  simply  makes  it  less  likely  that  small  governments  will 
ever  have  enough  resources  to  stay  on  top  of  things. 

RFA  Complements  Unfunded  Mandates  Legislation 

Most  people  would  agree  that  mandates  are  intended  to  achieve  laud  able  goals — 
cleaning  up  streams,  making  drinking  water  safe,  increasing  access  for  the  dis- 
abled— that  citizens  in  this  nation  support.  Since  mandates  tend  to  serve  important, 
publicly  agreed  upon  goals,  it  is  important  that  they  be  funded  and  be  capable  of 
being  implemented  effectively  and  efficiently  in  all  localities  so  that  everyone  can 
benefit. 

The  lack  of  program  flexibility  at  the  local  level  frustrates  implementation  of  pol- 
icy objectives  embraced  by  the  mandates.  While  mandates  shift  responsibility  for 
firogram  implementation  to  the  local  level,  in  flexible  mandates  eliminate  the  bene- 
its  of  local  implementation.  The  result  is  that  localities  often  must  pay  more  than 
is  necessary  to  implement  a  mandate.  Having  the  federal  government  pay  for  man- 
dates without  the  benefit  of  local  flexibility  simply  means  that  the  feaeral  govern- 
ment pays  more  than  it  needs  to  address  a  problem. 

Local  officials  dearly  want  Congress  to  put  an  end  to  unfunded  man  dates.  It  is 
our  belief,  though,  that  passing  legislation  making  it  difficult  for  Congress  to  pass 
along  unfunded  mandates  to  states  and  localities  is  only  a  part  of  the  remedy — al- 
beit a  very  substantial  part — for  small  communities  that  are  trying  to  regain  control 
of  their  local  priority  setting  process.  It  is  important  to  remember  that  passage  of 
H.R.  5/S.  1  does  not  guarantee  that  there  will  not  be  future  unfunded  man  oates. 
All  that  is  required  is  a  majoritv  of  members  voting  to  go  on  record  as  favoring  pas- 
sage of  an  umunded  mandate.  While  that  may  be  less  likely  in  today's  political  cli- 
mate, it  may  not  be  ten  years  further  down  the  road. 

It  is  equally  important  to  consider  exactly  what  costs  the  federal  government  wUl 

f)ick  up  if  it  agrees  to  pay  for  a  mandate.  To  use  one  plausible  example,  say  the 
ederaf  government  wants  all  localities  to  meet  certain  water  quality  standards  for 
discharges,  specifies  the  type  of  technology  to  treat  water  to  that  standard  and 
agrees  to  give  localities  construction  money  to  pay  for  the  technology  and  treatment 
facility.  Who  pays  the  operating  and  maintenance  costs  for  the  next  30  years,  which 
could  exceed  the  initial  investment?  Perhaps  a  small  locality  should  have  the  alter- 
native of  employing  a  water  treatment  method  that  could  treat  water  to  similar  de- 
gree of  cleanliness  but  which  requires  less  O&M  in  future  years. 

Even  a  fully  funded  one-size-fits-all  mandate  still  sends  the  wrong  message  to 
local  elected  officials.  Local  officials  are  taxpayers  as  well  as  tax  collectors,  and  they 
do  not  want  to  see  the  federal  government  spending  inordinate  sums  on  a  one-size- 
nts-all  funded  mandate  where  a  policy  goal  could  be  accomplished  with  a  less  rigid 
approach  and  with  less  funds.  Applying  an  inflexible  policy  to  all  39,000  local  gov- 
ernments will  obviously  result  in  substantial  inefficiencies  and  cost  the  federal  gov- 
ernment more  than  is  necessary. 

How  THE  RFA  Could  Work  for  Small  Communities 

The  RFA  requires  all  federal  agencies:  (1)  to  analyze  fully  the  effects  of  their  regu- 
lations on  "small  entities,"  (2)  to  explore  alternative  compliance  mechanisms,  and 
(3)  to  involve  these  entities  actively  in  the  development  and  review  of  the  regula- 
tions. The  act  defines  a  small  entity  as  a  small  governmental  jurisdictions  with  a 
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ftopulation  of  less  than  50,000,  such  as  cities,  counties,  towns,  townships  and  vil- 
ages,  as  well  as  school  districts  and  special  districts.  A  small  entity  may  also  be 
a  small  business  or  a  small  non-profit  organization. 

The  law  seeks  to  ensure  that  federal  agencies  will  develop  effective  and  efficient 
regulations  that  do  not  place  an  unnecessary  burden  on  the  public.  Alternative  regu- 
latory approaches  are  to  be  considered  and,  as  appropriate,  made  available  to  small 
local  governments.  In  addition,  regulations  are  to  oe  developed  with  sufficient  oppor- 
tunities for  input  from  small  entities.  These  are  great  objectives.  Unfortunately,  in 
practice,  local  governments  over  the  past  14  years  have  been  denied  the  benefits  of 
the  RFA. 

The  act  gives  a  federal  agency  issuing  a  regulation  two  options.  It  can  certify  that 
its  regulation  will  have  no  significant  impact  on  small  governments.  Or,  if  it  deter- 
mines that  there  is  an  impact,  it  must  con  duct  a  regulatory  flexibility  analysis.  Anv 
such  analysis,  which  must  be  published  in  the  Federal  Register  in  conjunction  with 
the  proposed  regulations,  must  discuss  the  impact  upon  small  governments,  includ- 
ing the  projected  reporting,  record-keeping  and  compliance  requirements.  It  must 
also  include  a  list  of^ signuicant  alternatives  which  would  accomplish  the  stated  ob- 
jectives and  minimize  the  economic  impact  of  the  regulations  upon  small  govern- 
ments. 

Significant  alternatives  may  include,  but  are  not  limited  to,  establishing  difTerent 
compliance  or  reporting  requirements  for  small  entities;  using  performance  rather 
than  design  standards;  or  allowing  exemptions  to  the  rule  for  small  entities. 

How  THE  RFA  Fails  in  Practice 

Instead  of  going  through  the  analysis  required  for  assessing  the  opportunity  for 
regulatory  flexibility,  most  agencies  simply  issue  the  certification  stating  that  their 
rule  will  have  no  significant  impact  on  small  governments.  In  this  way  they  can 
avoid  examining  alternative  means  of  compliance  for  small  governments.  Issuing  the 
certification  implies  that  the  agency  has  conducted  some  analysis  as  to  what  the  im- 
pact of  the  regulation  will  be  on  small  governments,  but  in  reality,  the  certification 
is  almost  always  issued  without  the  agency  ever  conducting  an  evaluation  where 
there  will  be  an  impact. 

Unfortunately,  tnis  is  able  to  take  nlace  because  the  act  suffers  from  a  lack  of 
teeth  to  force  agencies  to  comply  with  tne  law's  intent.  To  correct  this  problem.  Con- 
gress should  mend  the  Regulatory  Flexibility  Act  itself  to  subject  agency  compliance 
with  the  act  to  judicial  review.  Individuals  aggrieved  by  an  agency's  failure  to  com- 
ply with  the  act  would  be  empowered  to  challenge  the  agency's  actions  in  court.  In 
other  words,  an  agency's  certification  that  its  regulations  had  no  impact  on  small 
governments  would  be  subject  to  possible  judicial  challenge.  Or,  if  an  agency  agrees 
uiat  its  regulations  will  significantly  affect  small  communities  but  doesn't  consider 
alternative  approaches,  the  agency  could  be  challenged  in  court.  To  avoid  potential 
litigation,  agencies  would  have  to  pay  much  more  attention  to  how  their  regulations 
affect  small  governments,  meaning  that  we  would  be  restoring  the  original  intent 
of  Congress  in  passing  the  Regulatory  Flexibility  Act  in  the  first  place. 

Let  me  give  you  a  couple  oT  good  examples  of  how  an  operable  RFA  process  can 
help  small  communities. 

The  Americans  with  Disabilities  Act  is,  most  would  agree,  good  legislation.  It  em- 
powers those  in  our  communities  that  are  disabled,  giving  them  tJie  right  to  partici- 
pate fully  in  public  programs,  prohibits  public  employment  discrimination  and  pro- 
vides ^ater  access  to  facilities.  As  legislation,  it  was  crafted  with  great  flexibility, 
requiring  that  a  public  employer  provide  reasonable  accommodation  to  persons  with 
disabilities  and  sfllowing  exemptions  to  its  provisions  because  accommodation  would 
create  an  undue  financial  hardshdp  for  the  local  government.  In  short,  the  law 
strikes  a  balance  between  the  reasonable  accommodation  of  citizens'  needs  and  the 
capacity  of  local  government  to  respond. 

However,  when  the  law  was  put  into  the  hands  to  the  federal  agencies  charged 
with  drafting  the  ADA,  something  went  amiss.  The  Department  of  Justice,  in  its 
proposed  regulations  for  bringing  state  and  local  government  programs  into  compli- 
ance, determined  that  the  proposed  regulations  would  not  have  a  significant  impact 
on  a  substantial  number  of  small  business  entities  and,  therefore,  the  rules  were 
not  subject  to  the  Regulatory  Flexibility  Act.  That  was  obvious  to  us  since  the  regu- 
lations dealt  only  with  state  and  local  government  programs.  However,  since  the  De- 
partment of  Justice  was  silent  on  the  impact  on  small  local  governments  and  did 
not  certify  that  there  would  not  be  a  significant  economic  impact,  it  was  required 
by  law  to  conduct  a  regulatory  flexibility  analysis. 

The  Department  of  Justice  did  conduct  a  Regulatory  Impact  Analysis  under  the 
old  Executive  Order  12291.  That  analysis  concluded  that  the  ADA  extended  pro- 
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gram  accessibility  standards  of  the  Rehabilitation  Act  of  1973  "to  the  last  remaining 
portion  of  the  public  sector  not  yet  covered  hy  those  standards."  It  went  on  to  note 
that  "Virtually  all  of  the  public  sector  ...  is  already  subject  to  the  Rehabilitation 
Act  on  account  of  receipt  of  federal  funding."  That  erroneous  assumption  led  to  the 
conclusion  that  the  impact  of  ADA  on  state  and  local  governments  would  be  minimal 
because  most  were  already  in  compliance  because  of  receipt  of  federal  funds  and  the 
other  would  be  able  to  exempt  themselves  with  significant  compliance  measure  be- 
cause of  '^lndue  hardship"  grounds.  Interpreters  were  thought  to  be  the  primary 
program  accessibility  cost. 

In  short,  there  was  no  preliminary  regulatory  flexibility  analysis;  no  significant 
alternatives  were  identified  which  would  accomplish  the  intent  of  the  legislation 
while  minimizing  costs;  and  no  public  comment  was  invited  because  the  Regulatory 
Impact  Analysis  was  not  published  in  the  Federal  Register,  as  a  regulatory  flexibil- 
ity analysis,  or  its  summary,  is  required  to  be. 

In  the  absence  of  a  discussion  of  significant  alternatives  for  small  entities,  the  fed- 
eral agencies  implementing  he  ADA  regulations  could  have  provided  some  guidance 
on  the  fundamental  concepts  on  which  compliance  is  judged.  Such  an  action  would 

f)revent  unnecessary  legal  expenses  to  resolve  in  court  what  should  have  been  de- 
ined  by  the  agencies  charged  with  issuing  the  regulations.  For  example,  if  an 
"undue  financial  hardship"  were  defined  broadly  as  a  project  where  accessibility  re- 
quirements added  more  than  some  percentage  of  total  project  costs.  The  thresholds 
which  trigger  consideration  for  "undue  burden"  and  "undue  hardships"  should  have 
been  better  articulated.  I  am  including  with  my  testimony  correspondence  between 
NATaT  and  the  Department  of  Justice  and  between  NATaT  and  the  Architectural 
and  Transportation  Barriers  Compliance  Board  which  is  illustrative  of  agency  reluc- 
tance to  suDstantively  comply  with  the  RFA. 

Another  exaniple  is  drug  and  alcohol  testing  of  drivers  with  commercial  drivers 
licenses.  I  am  also  submitting  with  my  testimony  an  out  line  of  the  regulations  for 
drug  and  alcohol  testing  of  transportation  workers  which  I  provide  to  my  Wisconsin 
towns.  While  the  testing  requirements  might  make  sense  for  a  metropolitan  transit 
authority,  I  cannot  really  imagine  all  these  rules  being  necessary  or  applicable  to 
a  small  township  that  has  three  full-time  employees  that  grade  roads  and  operate 
snow  plows  and  a  couple  of  other  partime  people  that  are  pressed  into  service  on 
a  very  part-time  basis  as  relief  snow  plow  drivers  during  major  storms.  Yet  the 
small  township,  which  probably  has  a  total  budget  that  is  a  small  fraction  of  the 
metropolitan  transit  authority,  must  still  follow  the  same  rules.  So,  it  is  obviously 
important  that  federal  agencies  consistently  issue  realistic  regulations  for  small 
local  governments. 

Judicial  review  is,  as  far  as  we  have  been  able  to  ascertain,  the  only  means  of 
ensuring  compliance  with  the  Regulatory  Flexibility  Act.  Any  other  fix  that  we  have 
been  able  to  think  of — presidential  persuasion,  investing  the  Office  of  Management 
and  Budget  with  greater  authority,  an  executive  order — is  only  a  temporary  fix.  For 
local  governments  in  particular,  mdicial  review  is  vital.  The  Regulatory  Flexibility 
Act  charges  the  SmaU  Business  Administration  (SBA)  with  oversight  responsibility 
for  agency  compliance  with  the  RFA.  The  problem  is  that  the  SBA  is  a  small  busi- 
ness agency,  not  a  local  government  agency.  It  has  great  data  on  small  businesses, 
but  not  local  governments.  Additionally,  being  an  advocate  for  small  businesses 

ftlaces  the  SBA  on  opposite  sides  of  local  governments  on  some  regulations.  Take, 
or  in  stance,  the  voluminous  regulations  on  regulating  basic  cable  rates.  Can  the 
SBA  be  an  advocate  for  small  caole  operators  and  small  local  governments  at  the 
same  time?  Alternative  policies  for  small  communities  need  to  be  considered  and 
proposed  by  federal  agencies  during  the  rulemaking  process.  The  way  to  make  them 
consistently  consider  small  local  government  concerns  is  through  the  threat  of  being 
sued. 

The  major  concern,  at  least  the  concern  that  we  hear  most  often,  is  that  judicial 
review  of  this  act  will  "clog  the  courts."  Critics  of  judicial  review  are  willing  to  con- 
tinue allowing  federal  agencies  to  promulgate  regulations  in  a  one-size-fits-all  pat- 
tern on  small  local  governments  and  small  businesses  because  they  believe  that  ju- 
dicial review  will  burden  the  courts.  What  about  the  burden  on  local  governments 
and  business,  which  a  town  meeting  in  the  district  of  any  member  of  Congress  will 
confirm  as  being  a  real  and  costly  problem?  The  courts  are  really  a  red  herring  iYi 
this  matter.  The  real  issue  is  a  vast  federal  bureaucracy  that  is  unwilling  to  meet 
its  responsibility  under  the  RFA. 

In  conclusion,  small  communities  are  ill-served  by  the  current  regulatory  process. 
It  is  difficult  for  them  to  play  a  significant  part  in  the  rule  development  process  and 
make  their  concerns  known.  Many  times  they  are  told  how  they  must  do  things 
when  there  are  cheaper  ways  to  go  about  it,  for  example  by  the  use  of  performance- 
based  standards  ratner  than  technology-based  standards.  Often,  the  recordkeeping 
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and  reporting  requirements  are  onerous  and  ill-suited  to  local  governments  with 
part-time  employees.  We  urge  this  subcommittee  and  this  Congress  to  strengthen 
the  RFA  by  allowing  judicial  review,  and  thereby  empowering  small  local  govern- 
ments and  businesses. 
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^     Association  of 
Towns  and  Townsnios 


March  29.  1993 

Elizabeth  A.  Stewart 

Office  of  the  General  Counsel 

United  States  Architectural  and  Transportation 

Barriers  Compliance  Board 
1331  F  Street.  NW 
Washington,  DC    20004-1111 

Dear  Ms.  Stewart: 

The  National  Association  of  Towns  and  Townships  (NATaT)  is  writing 
to  respond  to  the  proposed  rulemaking  by  the  Architectural  and 
Transportation  Barriers  Compliance  Board  regarding  the  Americans 
with  Disabilities  Act  Accessibility  Guidelines;  State  and  Local  Gov- 
ernment Facilities. 

NATaT  Strongly  Supports  the  ADA 

Over  the  past  two  years,  NATaT  has  provided  unique  leadership  in 
promoting  acceptance,  understanding  and  active  compliance  with  the 
ADA  by  small  and  rural  governments.    NATaT  has  sold  over  9,000 
copies  of  The  Americans  W\ih  Disabilities  Act:  a  compliance  workbook 
for  small  communities  to  individual  local  governments  as  well  as  bulk 
orders  to  such  groups  as  the  Equal  Employment  Opportunity 
Commission  (EEOC),  the  National  Organization  on  Disabilities,  numer- 
ous state  township  associations,  the  South  Carolina  Municipal  Associ- 
ation and  others. 

The  basic  premise  of  the  workbook  (written  with  the  close  coopera- 
Uon  of  the  Department  of  Justice  (DOJJ  and  the  EEOC)  is  that  the  ADA 
allows  considerable  flexibility  for  small  governments  with  limited  re- 
sources to  open  up  their  services,  facilities  and  employment  oppor- 
tunities to  citizens  with  disabilities.    Without  compromising  the  ad- 
mirable purpose  of  the  ADA,  the  "undue  hardship"  and  "undue  burden" 
provisions  within  the  ADA  regulations  are  designed  to  protect  small 
governments  firom  unlimited  compliance  costs  by  insuring  that  they 
can  and  should  consider  low-cost  and  no-cost  compliance  alternatives. 
In  the  area  of  employment,  the  EEOC's  Technical  Assistance  Manual 
for  the  Americans  With  Disabilities  Act  states  in  Chapter  III,  section 
8.4,  '....  the  employer  is  free  to  choose  among  effective  accom- 
modations, and  may  choose  one  that  is  less  expensive  or  easier  to 
orovlde."    In  the  title  III  regulations  dealing  with  major  structural 
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renovations.  DOJ  even  provides  a  specific  standard  (i.e.  in  excess  of  20 
percent)  to  determine  when  the  cost  of  providing  an  accessible  path 
of  travel  will  be  deemed  disproportionate  to  the  overall  cost  of  alter- 
ations to  the  primary  function  area. 

This  essential  fairness,  which  lies  at  the  heart  of  the  ADA  legislation,  is 
threatened  if  non-negoUable  regulations  are  allowed  to  replace  local 
flexibility  and  choice.   The  proposed  ADAAG  rules  for  state  and  local 
governments  violate,  in  NATaTs  opinion,  the  spirit  of  the  ADA  in 
three  major  areas:    they  examine  peripheral  rather  than  critical  cost 
areas:  they  mandate  such  costly  structural  items  as  elevators  for  all 
new  public  buildings  or  for  major  renovations  above  the  ground  floor 
without  providing  any  guidelines  as  to  if  or  when  an  "undue  hardship " 
could  be  Justified  on  the  basis  of  the  percentage  of  total  project  cost  or 
the  limited  resources  available:  and  they  turn  the  responsibility  for 
documenting  economic  Impact  and  the  need  for  low-cost  alternatives 
back  to  the  regulated  community  rather  than  providing  such 
information  as  required  in  various  Impact  analj^es. 

Regulatory  Flexlbilitv  Act  Largely  Ignored 

NATaT  would  like  to  offer  some  background  on  the  proposed  ADAAG 
rules  for  state  and  local  governments,  because  the  arbitrary  nature  of 
the  issues  chosen  for  the  preliminary  impact  analysis  has  Its  roots  in 
the  same  flawed  process  conducted  for  the  final  1991  ADAAG  reg- 
ulations, implementing  Subtitle  A  of  title  11  of  the  ADA. 

In  1980.  ten  years  before  passing  the  ADA,  Congress  recognized  the 
necessity  of  balancing  the  demands  of  unfunded  mandates  with  the 
limits  of  small  town  and  small  business  resources  when  it  enacted  the 
Flegulatory  Flexibility  Act  (RFA).    But  NATaT  believes  that  local  gov- 
ernments have  been  denied  much  of  the  discretion  that  the  Regulatory 
Flexibility  Act  should  provide  for  ADA  compliance  because  the 
required  RFA  analysis,  describing."....  significant  alternatives  to  the 
rule....  designed  to  minimize  any  significant  Impact  of  the  rule  on  small 
en  tides....  "simply  has  not  been  conducted. 

While  the  Regulatory  Flexibility  Act  Is  acknowledged  In  both  the  Initial 
ADAAG  regulations  of  1991  and  again  In  the  proposed  rules  for  State 
and  Local  Government  Facilities  published  December  21.  1992.  the 
full  scope  of  the  RFA  requirements  are  largely  Ignored.  The  proposed 
ADAAG  rules  state  correctly  that  the  RFA  allows  Its  required  regulatory 
flexibility  analysis  to  be  conducted  "in  conjunction  with  or  as  part  of 
any  other  agenda  or  analysis  required  by  any  other  law...". 

The  RFA.  however,  does  not  allow  for  other  such  mechanisms  either 
to  replace,  or  to  Ignore  altogether,  the  specific  economic  impact  anal- 
ysis of  affordable  alternatives  for  small  entities.   Yet  both  the  final  1991 
requirements  and  the  proposed  ADAAG  rules  substitute  a  regulatory 
impact  analysis,  allowed  under  'Executive  Order  12291.  for  the  full 
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impact  analysis  on  small  entitles  required  by  the  RFA.   Both  sets  of 
ADAAG  regulations  maintain  that  the  "reg  flex"  requirements  have 
been  met.    In  fact,  they  have  not.    Let  me  cite  a  few  illustra-tions. 

On  page  4.  the  December  18.  1991  Justice  Department  Final  Regu- 
latory Impact  Analysis  for  the  title  II  regulations  states:   "....  It  seems 
relatively  clear  that  its  [Subtitle  A  of  title  III  overall  economic  impacts 
are  likely  to  be  quite  minor Virtually  all  of  the  public  sector—  as  mea- 
sured by  size-related  criteria  such  as  size  of  capital  stock  or  number  of 
employees—is  already  subject  to  the  Rehabilitation  Act  on  account  of 
receipt  of  Federal  funding." 

Throughout  the  remainder  of  the  analysis,  there  are  statements  that 
contradict  this  far-reaching  assertion.    The  first  sentence  on  page  27, 
says.  "The  remaining  major  cost  items  imposed  by  Subtitle  A  of  title  II 
[referring  to  costs  for  court-related  interpreters  discussed  on  page  26] 
will  be  the  cost  of  providing  program  accessibility  to  the  "town  hall" 
operations  of  those  governmental  bodies  that  do  not  now  handle 
Federal  funding  and  the  costs  incurred  by  newly-covered  special 
purpose  governmental  bodies." 

On  the  same  page,  the  analysis  concludes  that  the  number  of  public 
entities  not  receiving  federal  funding  is  "20.000  or  so,"  a  remarkable 
reversal  from  the  "....  virtually  all  of  the  public  sector...."  so  confidently 
cited  on  page  4.    And  from  NATaT's  perspective,  these  "town  hall" 
operations  are  the  very  same  small  public  entities  which  the  full 
regulatory  impact  analysis  is  meant  to  benefit  and  protect. 

No  Guidance  on  "Undue  Burden" 

In  this  same  section,  there  is  a  reference  to  "undue  burden"  which  has 
vast  implications  for  small  and  rurzd  governments,  but  no  guidance  as 
to  its  application.   The  sentence  reads,  "Out  of  the  83.250  existing 
governmental  bodies,  perhaps  three-quarters  either  receive  Federal 
fijnding  for  or  through  their  central  administrative  branch,  or  will  be 
exempt  themselves  from  significant  compliance  costs  on  'undue 
burden'  grounds."   Offered  as  it  is  without  explanation,  the  sentence 
raises  a  number  of  questions: 

•  does  the  sentence  suggest,  erroneously,  that  a  local  govern- 
ment either  receives  federal  funding  or  "will  be  exempt?" 

•  does  the  phrase,  "will  be  exempt  themselves"  imply  that  the 
determination  of  "undue  burden"  is  made  by  an  outside  authority 
or  agency,  and  that  once  made,  this  judgement  protects  the 
entity  from  "significant  compliance  measures "  regardless  of  thefr 
nature? 


88 


Proposed  ADAAG  Rules 
Page  4 

•  what  are  the  factors  for  determining  "londue  biirden?"  Is  this 
determination  based  on  the  collective  costs  of  all  program  ac- 
cessibility expenditures,  or  Is  each  facility  and /or  program 
Judged  individually,  regardless  of  the  total  impact  on  5ie  com- 
munity's available  resources? 

This  is  a  dangerously  open-ended  statement.    Local  governments  are 
looking  for  guidance  on  acceptable  and  affordable  ADA  strategies,  not 
loop-holes  for  non-compliance.     In  ignoring  the  RFA,  by  not  providing 
alternatives  and  by  not  providing  some  guidance  as  to  the  allocation  of 
scarce  resources  to  where  they  will  do  the  most  good,  the  DOJ  is 
actually  hindering  ADA  implementation  and  dampening  the  en- 
thusiasm with  which  most  small  town  officials  have  greeted  the  op- 
portunity to  open  up  programs,  services  and  employment  to  citizens 
with  disabilities. 

This  failure  to  address  essential  small  town  Issues  continues  in  the 
December  16.  1992  PRIA  for  proposed  state  and  local  government 
facilities.   The  PRIA  states  on  page  5  that  "the  new  provisions  ad- 
dressed here  pertain  to  buildings  and  facility  types  lanlque  to  public 
entitles  that  are  owned  and  operated  by  State  and  local  governments 
covered  by  title  II  of  the  ADA. 
The  four  proposed  sections  deal  with: 

Section  1 1 .  Judicial,  Legislative  and  Regulatory  Facilities 

Section  12.  Detention  and  Correctional  Facilities 

Section  13.  Accessible  Residential  Housing 

Section  14.  Public  RIghts-of-Way 

With  the  exception  of  rural  counties,  the  vast  majority  of  small  and 
rural  governments  do  not  own  or  operate  courtroom,  regulatory  or 
correctional  facilities.    Generally,  they  are  not  involved  with  the 
administration  of  public  housing.    If  there  is  a  downtown  or  main 
street  area  or  a  closely-settled  residential  area,  then  small  towns  do 
construct  and  maintain  sidewalks,  traffic  signals  and  indicators.   This 
single  section,  to  its  credit,  is  clear,  appropriate  and  reasonable. 

In  its  discussion  of  the  applicability  of  the  Regulatory  Flexibility  Act, 
the  proposed  rule  states  that  a  preliminary  analysis  must  be  conducted 
for  smadl  communities  since,  "TTiese  guidelines  will  have  such  (a 
substantial  economic]  impact."   While  offering  nearly  200  pages  of 
detailed  analyses  of  "facility  types"  which  are  largely  irrelevant  to  small 
and  rural  governments,  the  PRIA  offers  no  cost  impact  data, 
alternatives  or  guidelines  for  such  key  areas  as  alterations,  exempt 
spaces  and  structures,  accessible  entrances  and  automatic  door  open- 
ers which  are  treated  together  under  General  Issues.    Each  of  these 
issues  must  be  considered  in  calculating  costs  for  virtually  all  new 
construction  or  renovation  to  virtually  all  local  government  buildings. 
NATal  believes  that  this  information  simply  must  be  gathered  and 
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weighed  heavily  by  the  Access  Board  before  the  final  regtilatlons  are 
issued.  And  this  analysis  should  be  developed  not  only  to  guide  the 
Board's  decisions,  but  to  assist  small  and  rural  governments  in  un- 
derstanding the  alternative  ADA  compliance  strategies  available  to 
them  and  the  broad  definitions  "undue  burden",  "undue  hardship"  and 
"reasonable  accommodation." 

In  NATaTs  opinion,  these  definitions  are  critical  to  protect  small 
towns  from  economic  exploitation  and  from  regulation  by  law  suit. 
A  whole  new  breed  of  ADA  "entrepreneurs"  has  grown  up.  armed  with 
scare  tactics,  high-priced  copies  of  free  government  materials  and 
construction  plans  based  on  total  access  to  every  public  facility.    Un- 
wary local  governments  will  continue  to  waste  scarce  public  dollars  on 
what  they  are  told  "the  ADA  requires."  unless  some  broad,  federally- 
endorsed  guidelines  are  available  to  help  small  town  leaders  to  Judge 
the  difference  between  reasonable  accommodations  and  profiteering. 

Similarly,  many  small  town  leaders  say  that  their  first  indication  that 
the  community  may  be  out  of  compliance  with  the  ADA  comes  in  the 
form  of  either  a  law  suit  or  a  compliant  filed  with  a  federal  agency. 
Once  more,  definitions  of  the  fundamental  concepts  on  which  compli- 
ance is  judged  would  prevent  a  great  deal  of  unnecessary  legal  ex- 
penses to  simply  hammer  out  in  court  what  should  be  defined  by  the 
agencies  charged  with  regulation.    FurtJier.  such  definitions  woilld 
provide  the  broad  parameters  for  negotiation  and  alternative  dispute 
resolution,  replacing  the  reliance  on  litigation  now  sought  to  fill  this 
information  void. 

The  philosophy  of  "regulatory  flexibility"  exists  within  ADA  itself 
through  the  availability  of  exemptions  based  on  undue  burden  or  undue 
hardship.   But  without  definitions  based  on  such  accessible 
information  as  annual  general  revenues  and  percentage  of  total  project 
costs,  local  government  will  continue  to  spend  dollars  urmecessarily 
on  facility  improvements  and  legal  fees. 

Faulty.  Undocumented  Standards 

In  reading  and  re-reading  the  final  and  proposed  ADAAG  rules  and 
their  accompanying  analyses,  one  wonders  how  the  needs  of  small 
towns  could  be  so  systematically  ignored  or  understated.    Is  there  an 
assumption  that  simply  will  not  hold  up  to  even  the  least  demanding 
logic?    It  is  there,  we  believe,  buried  in  the  discussion  of  Regulatory 
Process  Matters  on  page  60,650  of  the  December  21.  1992  Federal 
Register.    It  reads.  "Several  studies  discussed  in  the  Regulatory  Impact 
Analysis  prepared  for  the  initial  rulemaking  have  shown  that  designing 
buildings  and  facilities  to  be  accessible,  from  the  conceptual  phase 
onward,  adds  less  than  one  percent  to  the  total  construction  costs." 
Who  can  argue  with  a  statistic  like  that  when  the  benefits  of  such 
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accessibility  are  widely  recognized  and  supported  by  the  governments 
affected? 

But  where  did  these  studies  come  from  and  what  do  they  conclude 
about  smaller  governments?    Let's  go  to  the  source  cited  in  the  pro- 
posed rules.  The  Final  Regulatory  Impact  Analysis  for  Subtitle  A  of 
title  II  of  the  ADA  states,  on  page  20,  that  "a  number  of  studies  have 
offered  estimates  regarding  the  likely  cost  increase  of  making  new 
construction  accessible.   Those  studies  have  reached  varying  conclu- 
sions regarding  the  likely  cost  increase  that  range  from  0.1  %  to  1.0  % 
of  total  construction  costs,  exclusive  of  land."  That's  it.    No  citations. 
No  details.    No  breakout  for  small  communities. 

How  does  this  one  percent  solution  play  out,  using  only  the  figures 
contained  in  the  analysis  itself?   Earlier,  on  page  18,  dollar  estimates 
for  the  year  1990  are  offered  for  installation  of  a  ramp  covering  a 
seven  step  rise  ($17,000)  and  installing  an  accessible  water  fountain 
($1,700).    By  adding  these  two  figures  together  and  multiplying  by 
100,  we  find  that  this  building  would  have  cost  close  to  $2,000,000  in 
order  to  conform  to  the  estimated  one  percent  increase.    If  we  then 
calculate  the  cost  for  an  elevator  (reqiaired  under  sections  4.1.3.(5) 
and  4.1.6.(l)(k)  of  the  proposed  rules)  and  the  cost  for  an  automatic 
outside  entrance  door  opener  (proposed  under  the  discussion  of 
"General  Issues"),  the  building  easily  tops  $10,000,000  in  order  to 
maintain  the  one  percent  upper  limit  documented  by  "a  number  of 
studies."   The  lower  limit  of  a  one  tenth  of  one  percent  increase  in 
construction  costs  yields  figures  that  no  small  town  in  the  country 
ever  has  or  will  spend  on  a  public  facility. 

The  Real  World  of  Small  Town  America 

Moving  from  numbers  in  studies  to  numbers  that  bear  on  ADA  com- 
pliance in  the  real  world: 

•  half  of  all  local  governments  in  the  country  (about  19,000) 
are  less  than  1,000  in  population 

•  according  to  the  Bureau  of  the  Census,  the  1986  average  an- 
nual revenues  for  localities  under  1,000  was  around  $200,000 

•  with  these  limited  resources,  localities  must  provide  all  local 
services,  maintain  public  health  and  safety  and  meet  dozens  of 
other  unfunded  federal  and  state  mandates  which  often  carry 
heavy  penalties  for  non-compliance 

There  is  a  real  world  out  there  in  which  local  governments  respond 
with  good  will  to  reasonable  regulations  and  meaningful  guidance. 
There  are  persons  on  township  boards  with  disabilities  who  are 
planning  to  finance  accessible  rest  rooms  before  the  January  1995 
deadline  for  structural  changes.   They  would  be  outraged  if  forced  to 
spend  scarce  resources  on  accessible  life  guard    tands.  fire  towers  and 
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the  like.    Can't  there  be  some  clear,  reasonable  benchmarks  which 
serve  the  interests  of  local  government,  members  of  the  disability 
community  and  the  agencies  charged  with  compliance?  And  shouldn't 
the  Department  of  Justice  and  the  Compliance  Board  be  taking  the 
lead  in  proposing  and  promoting  rules  based  on  negotiation, 
compromise  and  alternative  resolution  processes,  rather  than  issuing 
regulations  that  elicit  from  NATaT,  one  of  ADA'S  principal  champions, 
a  response  that  appears  to  place  us  in  an  adversarial  position? 

In  conclusion,  NATaT  strongly  urges  the  Access  Board  take  the  fol- 
lowing steps  before  issuing  the  final  ADAAG  rules  for  state  and  local 
government  facilities: 

•  conduct  the  full  economic  impact  analysis  on  small  entities  as 
required  by  the  RFA,  even  if  it  is  included  in  a  final  Regulatory 
Impact  Analysis 

•  examine  the  categories  listed  earlier  (elevators,  entrances, 
etc.)  that  have  broad- ranging  application  to  all  local  government 
facilities 

•  articulate  clearly  the  relationship  between  the  alternatives 
Identified  and  encouraged  by  the  reg  flex  analysis  and  the 
thresholds  which  trigger  consideration  for  undue  burden  and 
undue  hardship  exemptions 

•  describe  these  definitions,  relationships  and  threshold  criteria 
in  the  clearest  of  terms,  yet  incorporate  maximum  latitude  for 
local  flexibility  and  negotiation  in  reaching  compliance 
agreements 

NATaT  staff  would  be  happy  to  confer  with  the  Access  Board  on  any  of 
the  issues  raised  in  this  response.   Thank  you  for  your  consideration  of 
these  comments  that  reflect  the  concerns  of  thousands  of  local  gov- 
ernments and  millions  of  Americans. 


Sincerely, 


Ufirhf  H.  Schiff(^ 
Executive  Director^ 

Regina  Montoya,  Office  of  Intergovernmental  Affairs.  The  White  House: 
Bcimey  Singer.  U.S.  Small  Business  Administration 


89-911  0-95-4 
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Narioruxl 
Association  of 
Towns  and  Townships 


March  4.  1992 

Mr.  John  Wodatch,  Director 

Office  of  ADA 

Department  of  Justice 

P.O.  Box  66738 

Washington.  D.C.    20035-6118 

Dear  Mr.  Wodatch: 

On  behalf  of  the  National  Association  of  Towns  and  Townships 
(NATaT),  I  am  writing  to  offer  comments  on  the  Department  of  Jus- 
tice's analysis  of  the  impact  of  the  Americans  with  Disabilities  Act 
(ADA)  on  small  local  governments. 

NATaT  represents  approximately  13.000  mostly  small,  mostly  rural 
local  governments.    In  a  sense,  NATaT  represents  the  typical  local 
government,  since  the  vast  majority  (78  percent)  of  the  39.000  gen- 
eral purpose  units  of  local  government  in  the  United  States  have  fewer 
than  5,000  residents. 

Let  me  begin  by  stating,  emphatically,  that  NATaT  supports  the  goals 
of  the  ADA.    We  are  currentl}'^  developing  technical  assistance  materials 
for  use  by  small  local  governments  so  that  they  will  be  able  to  imple- 
ment the  ADA  regulations  to  the  letter  of  the  law.    We  also  have  a  his- 
tory of  working  with  small  governments  so  that  they  could  comply 
with  Section  504  requirements  during  the  days  of  the  General  Rev- 
enue Sharing  program. 


RegFlez  Law  Not  Followed 

NATaT  has  several  concerns  with  the  Department  of  Justice's  (DoJ) 
evaluation  of  the  impact  of  the  ADA  on  local  governments.    First,  the 
supplementary  information  accompanying  the  proposed  ADA  Title  II 
regulations  states  that  the  Department  determined  that  the  proposed 
rules  will  not  have  a  significant  economic  impact  on  a  substantial 
number  of  small  business  entities,  and  therefore  are  not  subject  to  the 
Regulatory  Flexibility  Act. 

It  is  certainly  true  that  the  proposed  rules  have  no  significant  impact 
on  small  business  entitles  because  the  rules  pertain  to  state  and  local 
government  service.    Nevertheless,  the  proposed  rules  have  a  most 
significant  impact  o;i  small  local  governments,  which  are  also  defined 

1522  K  Sux-ei.  N.VV..  Suii*.-  730.  VVajjhingion.  D.C.  20005 
(202)  737-5200 
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as  small  enUties  under  the  Regulatory  Flexibility  Act.    Since  the  DoJ  is 
silent  on  the  impact  of  the  rules  on  small  local  governments  and  did 
not  exempt  itself  from  the  requirements  of  the  RegFlex  Act.  it  should 
have  conducted  a  regulatory  flexibility  analysis  for  small  local 
governments. 

Secondly,  the  supplementary  information  to  the  proposed  regulations 
goes  on  to  reveal  that  the  Department  did  prepare  a  preliminary  Reg- 
ulatory Impact  Analysis  (RIA)  pursuant  to  Executive  Order  12291. 
However,  the  supplementary  Information  accompanying  the  final  Title 
II  regulations  curiously  observes  that  the  preliminary  RIA  contained 
"all  3ie  available  information  that  would  have  been  included  in  a  pre- 
liminary regulatory  flexibility  analysis,  had  one  been  prepared  under 
the  Regulatory  Flexibility  Act.  concerning  the  rule's  impact  on  small 
entities"  and  that  "[t)he  final  RIA  will  contain  all  of  the  information 
that  is  required  in  a  final  regulatory  flexibility  analysis  and  will  serve  as 
such  an  analysis." 

These  comments  certainly  seem  to  indicate  that  the  Department  be- 
lieves that  it  now  has  the  obligation  to  conduct  a  regulatory  flexibility 
analysis,  since  DoJ  would  have  the  final  RIA  serve  as  a  regulatory 
flexibility  analysis.    Putting  aside  the  point  that  an  RIA  is  not  a 
regulatory  flexibility  analysis,  what  does  the  Department's  RIA  say  of 
the  impact  of  Title  II  on  small  local  governments?    Since  the  final  RIA 
was  not  made  available  at  the  time  the  final  Title  II  regulations  were 
published,  and  has  yet  to  be  released,  one  must  go  to  the  preliminary 
RIA  for  guidance. 


RIA  Assumptions  Are  Unfounded 

That  document  notes  that  "there  is  considerable  uncertainty  regarding 
the  precise  impact  of  the  Title  II  regulations... "    It  goes  on  to  state  that 
Title  II  extends  the  program  accessibility  standards  of  the  Rehabilita- 
tion Act  of  1973  "  ...  to  the  last  small  remaining  portion  of  the  public 
sector  not  yet  covered  by  those  standards.    'Virtually  all  of  the  public 
sector  ...  is  already  subject  to  the  Rehabilitation  Act  on  account  of  re- 
ceipt of  Federal  funding. "   That  assumption  led  the  authors  of  the  RIA 
to  believe  that  the  reach  of  the  regulations  seems  to  be  limited  to  state 
and  local  court  systems  not  receiving  federal  aid  "  ...  and  to  the  central 
town  hair  operations  of  those  local  and  special  purpose  governmental 
entities  that  do  not  receive  Federal  aid  for  administrative  and  other 
purposes. " 

The  fact  of  the  matter  is  that  since  the  end  of  the  General  Revenue 
Sharing  program  in  1986.  the  vast  majority  of  the  39,000  general 
purpose  units  of  local  governments  in  the  United  States  —  we  estimate 
80  percent  --  do  not  receive  federal  funds,  for  administrative  or  any 


94 


Mr.  John  Wodatch 
March  4.   1992 
Page  3 

other  purpose.   Therefore,  they  have  not  been  subject  to  the  provi- 
sions of  Section  504  for  quite  some  time  and  have  had  no  financial 
incentive  to  make  their  programs  and  services  accessible  for  disabled 
persons  since  that  time. 

It  follows,  then,  that  the  impact  of  Title  II  on  the  majority  of  local  gov- 
ernments —  and  virtually  all  small  local  governments  —  is  quite  signifi- 
cant.  All  programs  must  be  accessible,  physical  facilities  must  be  ac- 
cessible, local  governments  may  have  to  incur  higher  costs  to 
construct  new  buildings  or  rehabilitate  old  ones  in  order  to  meet 
certain  access  requirements,  emergency  numbers  must  have  TDD 
access  and  so  forth.    To  say  that  there  is  no  significant  impact  on  small 
local  governments  simply  flies  in  the  face  of  the  facts. 

The  Department,  by  not  conducting  a  preliminary  regulatory  flexibility 
analysis,  disingenuously  avoids  the  key  requirements  of  the  Regulatory 
Flexibility  Act.    Accompanying  the  proposed  rules  should  be  a  prelimi- 
nary regulatory  flexibility  analysis,  which  includes  a  list  of  significant 
alternatives  which  would  accomplish  the  stated  objectives  of  the  ADA 
and  minimize  the  economic  impact  of  the  regulations  upon  small  enti- 
ties.   A  preliminary  regulatory  flexibility  emalysis  was  not  published  in 
the  Federal  Register  along  with  the  proposed  rules. 

No  one  could  have  known  that  the  preliminary  RIA  was  to  serve  as  a 
preliminary  regulatory  flexibility  analysis,  since  that  wasn't  stated  until 
the  final  regulations  were  issued  six  months  later.   And  in  any  case, 
the  preliminsiry  RIA  was  not  published  in  the  Federal  Register  for 
public  scrutiny  and  comment.    The  public  was  required  to  request  it 
from  the  Department,  and  even  then,  the  preliminary  RIA  contains 
virtually  none  of  the  most  important  information  of  a  preliminary 
regulatory  flexibility  analysis,  especially  proposed  alternatives  for  small 
entities  that  accomplish  the  goals  of  the  ADA  while  taking  into 
consideration  the  limited  resources  of  small  entities.    This  is  a  kev 
difference  between  an  RIA  and  a  regulatory  flexibility  analvsis. 


Public  Was  Denied  the  Chance  to  Participate 

The  final  regulatory  flexibility  analysis  which  accompanies  the  final 
regulations  should,  by  statute,  include  public  comments  in  response  to 
the  preliminary  analysis,  as  well  as  changes  made  in  response  to  those 
comments.    Most  importantly,  the  final  analysis  should  include  a  de- 
scription of  each  of  the  significant  alternatives  to  the  rule  which  was 
considered  by  the  agency,  and  the  reason(s)  why  each  was  either  ac- 
cepted or  rejected. 

By  neither  performing  a  preliminary  regulatory  flexibility  analysis  nor 
availing  itself  of  the  exemption  for  small  governmental  entitles,  and 
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implying  the  need  for  one  upon  Issuing  the  final  regulations,  the 
Department  subverted  the  regulatory  flexibility  analysis  process. 
Alternatives  weren't  proposed  --  an  obligation  placed  on  the  federed 
government  by  the  Regulatory  Flexibility  Act  —  so  there  was  never  a 
question  of  small  entities  being  allowed  to  implement  the  regulations 
flexibly. 

Groups  such  as  NATaT  certainly  would  have  challenged  an  assertion  of 
no  impact  on  small  local  governments  and.  if  a  RegFlex  analysis  had 
been  performed,  would  have  participated  vigorously  in  the  examina- 
tion of  proposed  alternatives.    Unfortunately,  we  were  not  permitted 
either  of  these  opportunities  specified  in  the  RegFlex  law. 

The  sole  flexibility  that  the  regulations  give  small  communities  is  that 
they  must  "reasonably  accommodate"  a  disabled  person  unless  it 
causes  "undue  hardship."    Unfortunately,  those  terms  are  not  well-de- 
fined and  can  only  be  clarified  on  a  case-by-case  basis.   Small 
communities  are  essentially  being  told  by  the  federal  government: 
'Comply  with  the  law.   We  wont  tell  you  how.  but  we  will  tell  you  if  you 
do  it  wrong." 

Such  an  approach  can  only  result  In  communities  complying  by  in- 
vesting more  than  is  necessary,  in  the  face  of  uncertainty,  to  avoid  le- 
gal challenges,  or  by  communities  learning  the  hard  way  through 
costly  lawsuits.    Either  alternative  seems  inefficient,  uneconomical  and 
unnecessary.   This  approach  is  also  inequitable  for  local  governments. 

For  example,  two  local  governments  in  different  states  are  found  to  be 
out  of  compliance  with  ADA  under  the  exact  same  circumstances  and 
must  make  physicaJ  modifications  to  their  town  hall.   The  courts  could 
compel  each  jurisdiction  to  make  very  different  modifications,  thereby 
incurring  very  different  costs.    Until  there  is  a  wealth  of  case  history, 
there  will  be  no  agreed-upon  common  approach  to  resolving  such  an 
issue.    The  same  holds  true  for  the  employment  provisions  of  the  ADA 
that  apply  to  local  governments:   what  might  be  a  reasonable  ac- 
commodation or  an  undue  hardship  for  one  local  government  could  be 
judged  the  complete  opposite  elsewhere. 

With  virtually  all  small  governments  responsible  for  constructing  new 
facilities  or  rehabilitating  existing  ones  according  to  set  standards, 
ensuring  that  their  programs  —  including  new  programs  mandated  by 
federal  and  state  authorities  since  the  end  of  General  Revenue  Sharing 
—  are  accessible  to  the  disabled,  and  installing  TDD  or  similar  equip- 
ment to  ensure  that  the  hearing  impaired  can  access  emergency  num- 
bers, it  is  difficult  to  believe  that  the  cost  of  interpreters  is  going  to  be 
the  primary  program  accessibility  cost  for  local  governments,  as  the 
Department  stated  in  its  preliminary  RIA. 
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RegFlez  Strongly  Supported  by  President  Bush 

Given  the  Department's  assumption  that  virtually  all  public  entities 
were  already  covered  by  Section  504  of  the  Rehabilitation  Act  (which 
they  are  clearly  not)  it  is  incumbent  upon  the  Department  of  Justice  to 
re-evaluate  its  conclusions  about  the  impact  of  the  Title  II  regulations 
on  small  local  governments.    We  would  certainly  expect  this  to  be  the 
case  for  two  reasons.    First,  this  is  an  enormous  and  all-encompassing 
piece  of  legislation,  directed  specifically  at  local  governments. 
Secondly,  at  our  annual  conference  this  past  year,  our  keynote 
speaker.  President  Bush,  told  our  membership  that  he  would  instruct 
all  federal  departments  and  agencies  to  implement  the  Regulatory 
Flexibility  Act  to  the  full  extent  of  its  spirit  and  intent. 

Again,  let  me  reiterate  that  we  support  the  ADA  fully.    We  are  not 
seeking  exemptions  for  small  local  governments.    We  are  asking  the 
Department  to  properly  consider  the  ADA  regulations  in  light  of  the  . 
Regulatory  Flexibility  Act.  specifically  the  act's  requirements  that  al- 
ternative, flexible  approaches  be  proposed  and  considered  that  will 
allow  small  entities  to  meet  the  ADA'S  requirements.    NATaT  staff 
would  be  glad  to  offer  the  Department  any  assistance  we  can  regarding 
the  impact  of  Title  II  on  local  governments. 

Sincerely, 


CM/, 


The  Honorable  William  P.  Barr.  Attorney  General  of  the  United 
States 

Debra  Anderson.  Deputy  Assistant  to  the  President  for 
Intergovernmental  Affairs 
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Drug  Test  Management 

AS  A.N  EMPLOYER,  WHAT  MUST  YOU  DO  TO  COMPLY  WITH  THE  NEW  49  CTR  PART 
382  OF  THE  OMNIBL'S  TRANSPORTATION  EMPLOYEE  TESTLNG  ACT  OF  I99I  AS  IT 
APPLIES  TO  DRUG  AND  ALCOHOL  TESTING?? 

LMPORTANT  ABBREVUTIO.VS  USED  XS  THIS  R£CUL.A>TI0N 
DOT  -  Dtfparunent  of  Transponaijon 
OST  -  OSce  of  the  Secreiaiy  of  Tonsponation 
FHWA  -  Federal  Highway  Adrrinijiration 
NHTSA-  NaiioruJ  Highway  Transponation  Safe:y  AdiiunJ«raiion 
GPL  -  Confonrjng  Producis  List  of  the  NTSB 
DRE  -  Drug  Recognition  Expen 
MRO  -  MedicaJ  Review  Officer 
EBT  -  Evidentiaiy  Breath  Testing  device 
BAT  •  Breath  Alcohol  Technician 
SAP  -  Substance  Abuse  Professional 

REOLIREMENTS  OF  THE  RULE 

1.  The  role  requires  that  your  covered  employees  be  testec*  for  five  specific  types  of  drugs  us  ^ell 
as  alcohol  and  sets  the  times,  terms  and  conditions  for  this  testing. 

2.  What  is  a  covered  employee? 

a.  A>fYONE  who  tnusi  have  a  Conancrcal  Drivers  License  to  perforra  their  job  duties,  and  that 
pen'ormance  concerns  a  safety-  sensitive  function. 

3.  What  is  a  safery-sensitive  function? 

a.  Anyone  driving,  ready  .to  drive,  or  being  immediately 
available  to  drn-e  as  an  employment  responsibility. 

4.  What  drugs  are  tested  for  under  the  rule? 

Marijuana  (THC) 

Cocaine 

Opiates 

Phcncydidine  (PC?) 

Amphetamines  Oncluding  meihamphetanunes) 

And  alcohol 

5.  When  must  these  tests  be  done? 

a.  Pre-Employmeat 

(i)  Befor*  hirinj;  an  applicant  and  placing  'Jut  person  in  a  safetj'-sensitive 
position 
1565  Ailouez  Avenue  ♦  Green  Bay.  Wisconsin  54311  ♦  (414)  469-5715/5716  ♦  Fax  (414)  469-5730 
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(i)  These  niun  be  true  random  tests,  i.e.,  each  crap!o>cs  has  an  ecua;  chance  of  bcini; 
tesicc  each  time  numbers  (names)  are  generated 

(ii)  For  alcohol,  these  tests  must  be  condycted  just  prior  to.  during,  or  immcdiaieiy 
follo>*ing  performance  of  a  safety-sensitive  funaion 
c    Post-accider.i 

(i)  Ii  an  alcohol  icsi  is  not  administered  Wllftlli  1 WU  rtUCRS  following  tr.c  SL-ciaciu. 
you  must  prepare  a  repon  a.nd  maintain  on  record  a  file  stating  the  reasons  the  test  was 
not  promptly  administered.  If  a  test  is  no:  adrrunistered  w-schin  8  hours,  you  mur.  cease 
attempts  to  administer  a;:  alcohol  test  and  prepare  and  iraintain  Uie  same  record  as  for 
the  2  hour  requirement  You  must  test  uiihin  32  hours  for  drags, 
d    Reium-to-duty 

(ij  After  completing  any  program  i  ecotnmended  by  a  Substance  Abuse  Professional 
prioi  10  letuming  to  work  in  a  safety  sensitive  position 
e    Follou--up 

(!)  At  least  6  times  in  the  next  twelve  months  following  rewni-to-duty;  under  cenair. 
condiiions  may  be  as  many  as  20  times  in  60  months 
Can  I  du  (his  testing  in  house? 

a.  Regulitions  requiie  that  the  drug  testing  be  analyzed  by  a  Iabor?fnry  approved  by  The 
Substance  Abuse  and  Mental  Health  Services  Administration,  HHS  (formerly  hflDA), 
consequently  you  must  contraa  with  an  approved  lab 

(i)    You  cajv  however,  set  up  coUeaion  points,  with  trained  personnel,  and  follow  the 
proper  procedures  as  regards  proper  colleaion,  chain  of  custody  matters,  etc. 

b.  Alcohol  testing  can  be  done  in  house.  Your  supervisors  can  be  trained  to  administer  Lhese 
tests.  There  is  a  requirement  that  the  only  breath  testing  machines  that  can  be  used  must  appear 
on  the  Conforming  Products  List  (CPL)  of  the  Naiional  Highway  Transportation  Safety 
Administration  (NHTSA). 

What  types  ortraioins  must  I  provide? 

a.  Supervisors  must  receive  60  minutes  of  training  in  the  recognition  and  signs  of  drag  abuse  and 
alcohol  misuse.  That  is.  60  minutes  of  training  in  each  of  those  subjeas  (total  of  two  hours)  en 
how  to  perform  their  duties  as  they  relate  to  the  rule  and  how  it  affects  covered  employees. 

b.  Covered  employees  must  be  provided  with  certain  information,  which  the  Dcpartmcrt  of 
Tr^sponation  and  the  Federal  Highway  Administration  (DOT  ic  FHVV'A)  have  specifically 
iden-ified.   There  are  1 1  required  types  of  information  that  must  be  presented  to  these 
employees.  Each  and  evcr>-  covered  employee  must  be  fciven  this  material  and  must  sign  a  for::: 
that  ihcy  have,  in  faa,  received  this  material.  Tlie  material  is  extensive,  and  quite  detailed  m 
what  must  be  provided. 

c.  Employers  w^ill  ensure  that  each  covered  employee  receives  this  material 
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(i)    Tht  i«cn;::y  of  We  person  diiigrmct:  lu  msu-c:  cii).'iovfT  .iiii>".r;i-i.i'.  aboui  ihc 
naieriais . 

(ii)  The  categories  of  employers  subject  tc  this  pan  of  the  regulation 
(iii)    CilUU^l  UkAjlli.4iJv>ll  4i/uy(  «l.wty*»wiaiU'>";  ftincii'jni  p<-Wnrmrft  hy  rhr  rTnploy*»«>  in 
m&kc  dear  vvhci  pan  of  the  work  day  ih«  «nploy»«  must  bf  i"  '■"mp'ia.r'C'*  wi'>^  rH^  n-V 
(iv)    Speciijc  infonrjtion  to  inform  the  employee  what  condua  this  regulation  prohib:;s 
fv)  The  cifcumstances  under  which  ar.  employee  will  be  tested  for  dnigs  ar.d/or  aJcohoi 
(yi)   Explain  the  procedures  used  to  tesi  for  alcohol  and  drugs,  to  protea  employee 
privacy  and  the  integrity  of  Uie  tening  process,  safeguard  the  validirj-  of  the  test  results 
Xld  see  that  the  results  are  attributed  to  the  right  employee 
(vii)  Tne  requiremeat  that  the  cwployee  submit  to  drug  and  alcohol  tests 
(viii)    An  expUnaiion  of  what  constitutes  a  refusal  and  the  consequences 
(Ia)     The  consequences  for  emp!oy«*t  who  hx^t  b««n  fovnd  »o  hav^  vinlar^H  «nhpar:  B 
including  requirements  for  removal  from  duty 

(x)  Consequences  for  covered  employees  having  concentrations  of  .02  but  less  than  .04 
in  a  breath  alcohol  test 
•   (xi)  Information  tegajding  the  effects  of  alcohol  and  drugs  on  one's  hulth,  work,  and 
personal  life;  signs  and  symptoms  of  an  alcohol  or  drug  problem  (the  employees  or  a  co- 
workers), and  available  methods  of  intervention  including  conirontauon  and  inter-ention. 

8.  What  happens  when  a  covered  employee  tests  positive  for  either  drugs  or  alcohol? 

a.  You  as  the  employer  or  through  your  supervisors  must  take  cenain  aaion  following  positive 
results  of  alcohol  or  drug  tests. 

(i)  Breath  alcohol  tests  results  of.02  to  .039 

(a)  Confirmation  testing  after  a  wait  of  1 S  minutes 
(ii)  Confirmation  test,  then  consequences 

(a)  If  .02  to  .039  employee  must  be  removed  from  safety-sensitive  position  for 

minimum  of  24  hours 
(iii)  Breath  alcohol  test  results  showing  .04  or  greater 

(a)  Wait  minimum  of  15  minutes,  followed  by  confirmation  test 
(iv)  Confirmaiion  test,  then  consequences 

(a)    If  .04  or  higher,  employee  must  be  removed  from  safety-sensitive  position 

and  referred  tc  a  SAP  (Substance  Abuse  Professional) 
(v)  Drug  tests  determined  positive  by  Medical  Review  Officer 

(a)  Consequences  -  Musi  be  referred  to  a  S.AP 

9.  Can't  local  law  enforcement  personnel  do  this  testing? 

a    If  the  law  enfcrcement  individual  is  a  trained  Breath  Alcohol  Techniciar.  (B.-VT)  under 
contraa  to  you  and  the  breath  machine  which  is  used  is  on  the  CPL  (Certified  Produas  List), 
however,  keep  m  mind  that  in  case  of  a  reasonable  suspicion  test  how  readily  available  Is  your 
contracted  tester?  You  must  test  within  two  hours,  and  you  would  not  want  a  person  dnvi-.c  if 
you  raspeaed  misuse  of  alcohol. 
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10.  What  records  am  I,  as  (he  empiover,  required  to. keep  and  for  how  long? 

a.  Five  years 

(i)    Records  of  aJcohoI  test  results  showing  conceniraiions  of  02  or  mere 

(ii)  Records  of  driver  veriSed  positive  drug  tests 

(iii)  Documenution  of  refusals  to  take  required  tests 

(iv)  Calibration  documenution 

(v)    Driver  evaluation  and  referrals 

(vi)  A  copy  of  each  annual  calendar  year  summary 

b.  Two  years 

(i)  Records  related  to  the  alcohol  and  drug  coUeaion  process  and  training  documents 

c.  One  year 

(i)  Records  of  negative  and  cancelled  drug  tests  and  alcohol  tests  wi±  concentrations  of 
less  than  .02 
11.  What  types  of  records  must  I  keep? 
a.  Related  to  coilecdon  process 

(i)  Records  related  to  collection  process 
(v)  Collection  logbooks,  if  used 
(iii)  Documents  relating  to  randotn  selection  process 
(iv)  Documentation  of  BAT  training 

(v)  Documents  regarding  decisions  to  require  reasonable  suspicion  tests  for  drugs  or 
aJcohol 

(vi)  Documents  regarding  post-acddent  tests 

(vii)  Documents  veri^ing  existence  of  a  medical  explanation  of  the  inability  of  an 
employee  to  provide  adequate  breath  for  an  alcohol  test  or  a  urine  sample  for  drjg 
testing 

(vili)  Consolidated  annual  calendar  year  summaries  as  required  by  382.403 
b    Related  to  driver's  test  results 

(i)  Employer's  copy  of  alcohol  test  form 

(ii)  Emplnypr\  copy  nf  rir.ig  tc<;i  r.hain  nfr-.istodv  ar.d  cnntTol  form 

(iii)  DocumCiUS  sen:  b>  NIRO  to  e.T.ployer  ind'ic'irQ  those  rT-j^'ircd  by  352  -"CTCj) 

(iv)  DuLumeuu  lelAicd  lu  icfubil  by  drive.-  to  submit  to  drug  or  jJcohoI  ter.  requ.rsd  b> 

this  pan 

(v)  Documents  presented  by  driver  to  dispute  results  of  a  drag  or  alcohol  test  req-j-cc 

under  this  pan 

c.  Related  to  o'Jier  violations 

d.  Related  to  evaluations 

(i)  Records  regarding  a  SAP's  determjration  as  to  a  driver's  need  t"or  assistance 

(ii)  Records  concerning  a  driver's  comp'.iar.ce  \-xh  recommendations  of  the  SAP,  i.e. 

related  to  education  and  training 


101 


on  both 

(i)  Documeniaucn  of  compliance  with  pan  382.601  including  driver's  signed  receipt  of 

materials 

(ii)  Documemation  of  training  of  super^sors  in  the  area  of  reasonable  suspicion  of 

aJcohoi  misuse  or  use  of  controlled  substances 

(iii)  Doaunentation  that  any  training  which  has  been  done  is  in  compliance  and  mee:s  the 

requirements  for  such  training 
f  Records  related  to  drug  testing 

CO  Must  have  copies  of  a^eements  with  coUeciion  site  ^cilides,  laboratories,  medical 

review  officers,  and  consonia 

(ii)  Names  and  positions  of  offidals  and  their  roles  in  the  enployer's  alcohol  and  drug 

testing  program 

(iii)  Monthly  laboratory  statistical  summaries  of  urinalysis  required  by  40.29(g)(6) 

(iv)  The  employer's  drug  and  alcohol  testing  procedure 

12.  Kow  must  these  records  be  rcponed? 

a  All  records  must  be  kept  in  prescribed  form  and  be  supplied  to  DOT  when  requested.  Ycu 
will  be  notified  whether  to  submit  your  records  each  year. 

13.  What  happens  ifl  don't  keep  proper  records? 

a.  Penalties  can  be  severe,  for  example,  just  an  error  in  paperwork  can  mean  a  fine  of  up  to 
S500.00  for  each  violatioa  Other  violations  can  run  as  high  as  S  10,000.00  per  occurrence  and 
loss  of  federal  funding,  if  any 

14.  Locattoo  of  Records 

a.  All  records  required  to  be  kept  must  be  maintained  as  required  and  must  be  made  ava;lable 
for  inspeaion  ai  the  employer's  principal  place  of  business  within  two  business  days  a.*cr  a 
request  by  an  authorized  representative  of  the  Federal  Highway  Administration 

If.  What  summary  records  are  required? 

a    You  must  prepare  ard  ir.air.tain  by  March  I5:h  cf  each  year.  a.T  a-ui!  csle.-.car  yei.- 
summiA-  of  the  results  of  all  dr^g  and  aJcohoi  testing  perfcnned  du-nii  the  p^eviou.^  cslindar 
year 

b     Each  sum-Tiary  that  contains  verified  positive  drug  test  resuirs  and  aJcohci  scrisrjr.s  -.ssrs 
uT.h  concentrsiions  of  .02  or  greiier  or  any  other  violations  or' alcohol  misuse  rws:  incl-cs  -.h: 
fo!iov.-„og  elements- 

(i)  Number  of  drivers  subjsr,  to  pan  382 

(li)  Nun-.ber  of  drivers  subjec:  to  tesung  under  the  alccho!  misuse  or  druz  use  rJa  zf 

more  -.han  one  DOT  Agencv  -  identiiied  by  each  .^ency 

(ill)  Number  cf  urine  specimens  collected  by  ty-?c  of  test  (eg,  random,  reasor.a:!: 

sjspicioPs  etc  ) 

(iv)  Number  of  positives  verified  by  N-CRO  for  type  of  test  and  type  of  c.-ug 

(v)  Number  of  negative  drug  tests  verified  by  MRO  by  type  of  cer» 
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vv:y  .^u:noer  oi  persons  cctjcs  a  pcsiuor.  as  a  anvcr  toiiowmg  a  pre-«mployTr.en:  venr.ea 

positive  dn:g  test  or  2:1  alcohol  test  wi-Ji  ccncen:ration  of  04  or  greater 

(vii)  Number  of  drivers  wiih  ME.0  venf.ed  positive  tests  for  multiple  controlled 

substances 

(viii)  Number  of  drivers  who  reiiased  to  submi:  to  an  alcohol  or  drug  lest  required  by  this 

regulation 

(i:<)  Number  of  supervisors  who  have  received  required  alcohol  training  during  the 

reportng  period 

(x)  NuiTibr  i.if'sr'rnunu  alcohul  tire's  liy  i>iik  iifiest 

(xi)  Number  of  confinnation  alcohol  tesis  by  type  of  test 

(xii)  Number  of  confirmauon  alcohol  tests  with  concentration  of  .02  or  greater  but  less 

than  .04  by  type  of  test 

(xiii)  Number  of  confirmation  alcohol  tests  with  a  concentration  of  .04  or  greater  by  type 

of  test  (xiv)  Number  of  drivers  rerumed  to  duty  after  compiyi.-g  wiili  a  SAP's 

recommendation  in  this  reponing  period  who  had  previously  had  a  verified  positive  drug 

test  result  or  engaged  in  prohibited  alcohol  misuse 

(xv)  Number  of  drivers  who  were  administered  drug  and  alcohol  tests  at  the  same  time 

Muli  Liuili  A  vuICuJ  );u3lti*i.  drug  tcjt  rcjult  and  an  oJoohol  ic3<  rcjult  with  oonccnxration 

greater  than  .04 

(xvi)  Number  of  drivers  who  were  found  to  have  violated  any  non-testing  prohibition  of 

Subpart  B  and  any  action  taken  in  response  to  the  violation 
c.  Eatli  employer's  inr.ual  summary  whicn  contiirti  flfUy  MgNWi  flrg  t85t  rtlUllS.  SICU.-.Ul 
screening  test  results  of  less  than  .02  and  no  other  violarions  may  prepare  and  submit  either  a 


standard  summary  form  with  ir/ormatior  as  lis'.td  above  or  an  "EZ "  rcpo"  for.n    The 
abbreviated  'EZ*  form  requires  the  above  infcmation  with  some  slight  differences 
16.  vy  ho  may  have  access  to  these  records? 

a.  The  covered  employee  to  his/her  own  records 

b.  The  employer 

c.  The  Secretary  of  Transponation 

d.  Any  DOT  agency 

e.  .Ax.y  StatJ  or  local  officiai  with  regulatory  au:hcnty  over  the  employes 
f   Ar.y  prospective  employer  with  the  employees  written  con.sem 
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Mr.  Gekas.  I  thank  the  gentleman. 

As  soon  as  one  or  two  questions  are  posed  to  the  panel,  the  Chair 
intends  to  recess  until  11:30,  allowing  the  Members,  if  they  want 
to  leave  now  to  take  part  in  the  vote  on  the  floor. 

But  I  will  simply  ask  Mr.  Thayer  real  quickly,  when  you  men- 
tioned the  cease-nre,  which  I  think  is  an  appropriate  phrase,  I  take 
it  that  you  are  in  agreement  with  what  has  iust  been  said  by  Mr. 
Stadelman  and  the  others  before  you  regarding  the  big  business. 
Do  you  agree  with  the  inadvertent  inclusion  of  extension  of  the  ju- 
dicial review  to  big  business? 

Mr,  Thayer.  I  am  absolutely  in  accord.  I  think  that  this  law  real- 
ly was  intended  from  the  outset.  I  think  that  our  intent  should  al- 
ways be  to  make  sure  that  the  law  is  applicable  to  the  smallest  of 
the  small  business,  which  it  is. 

Big  business  has  the  resources.  They  have  the  resources,  and  we 
see  every  day  that  they  are  truly  making  their  voices  known  them- 
selves, when  they  feel  that  they  have  been  impugned  in  any  way 
relative  to  regulation.  So  this  was  designed  specifically  for  the 
smallest  of  small  business.  And  I  think  that  it  puts  the  onus  upon 
the  Government  and  the  agencies  to  reach  out,  as  it  has  been  al- 
luded to  earlier,  and  determine  that  impact,  which  they  are  bla- 
tantly not  doing  at  present. 

Mr.  Gekas.  I  thank  the  gentleman. 

Mr.  Stehlin,  I  had  one  question  for  you.  Did  the  agencies  that 
you  told  us  lay  a  hand  on  your  business?  Did  you  have  to  hire  £iny 
special  personnel  or  executive  officers  in  your  organization  to  han- 
dle just  those  types  of  situations,  a  law  firm  or  an  accountant  or 
someone? 

Mr.  Stehlin.  Yes,  sir.  Well  we  did  all  of  that.  In  fact,  as  it  has 
grown,  there  was  a  gentleman  that  was  with  a  law  firm.  Now  he 
is  our  executive  V.P.  That  was  the  way  that  we  finally  had  to  do 
it  to  handle  all  of  the  regulatory  problems. 

Mr.  Gekas.  Which,  of  course,  means  extra  costs  and  burden? 

Mr.  Stehlin.  Yes,  sir.  And  it  is  a  thing  that  it  just  seems  to  grow 
out  of  proportion.  And  I  keep  thinking,  as  a  small  business  where 
we  started  with  a  family  of  six  and,  of  course,  we  had  no  associates 
or  employees,  and  I  still  remember  signing  the  check  for  the  first 
employee,  as  I  have  watched  this  thing  grow  over  its  15  years.  This 
year,  we  just  see  the  regulator  side  continue  to  grow  and  grow. 
I  have  learned  a  lot  here  today  n)r  the  first  time. 

Mr.  Gekas.  Me,  too. 

Mr,  Stadelman,  one  question  for  you,  and  that  is,  how  did  that 
moratorium  to  January  1,  1996,  come  about? 

Mr.  Stadelman.  I  am  not  certain.  I  don't  believe  it  was  in  the 
act,  I  think  that  was  the  only  token  effort  given  by  the  Department 
of  Transportation  to  small  governments,  some  recognition  for  time 
of  implementation.  That  is  my  understanding  of  it. 

Mr.  Gekas.  You  are  aware  that  in  many  different  forums  in  the 
104th  Congress,  there  is  talk  about  moratoriums  and  stays  on  a  lot 
of  these  regulations,  and  maybe  we  can  use  this  as  a  model  on  how 
that  could  nelp  the  business  community,  and  the  local  government. 

Mr.  Stadelman.  We  would  appreciate  that. 

Mr.  Gekas.  With  that,  the  Chair  thanks  the  panel  for  their  pres- 
ence here  today. 
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We  will  recess  until  11:30,  at  which  time  we  will  hear  the  next 
panel. 

[Recess.] 

Mr.  Gekas.  The  time  of  the  recess  having  expired  and  noting  the 
presence  of  a  quorum,  we  will  proceed  with  the  next  panel,  which 
consists  of  Donald  Dorr,  an  attorney  from  Hanover,  PA.  No  one  had 
to  tell  me  that.  I  will  dwell  a  little  bit  on  the  appearance  of  Don 
because  he  and  I  served  together  in  the  Pennsylvania  General  As- 
sembly for  a  lengthy  period  of  time  and  we  had  the  privilege  of  co- 
operating in  some  of  the  nice  legislative  developments  of  that  era. 
He  is  also  a  successful  attorney  and  a  spokesman  for  small  busi- 
ness and  really  for  all  the  people  in  his  area.  We  welcome  Don  with 
that  special  handshake. 

James  Carty  is  the  vice  president  of  Small  Manufacturers  for  the 
National  Association  of  Manufacturers  and  Kim  McKernan  is  the 
director  of  house  governmental  affairs  for  the  National  Federation 
of  Independent  Business.  Mr.  Vladeck  is  here. 

Mr.  Vladeck.  Thank  you.  I  am. 

Mr.  Gekas.  You  are  with  Public  Citizen,  I  am  told 

Mr.  Vladeck.  Yes.  That  is  correct. 

Mr.  Gekas  [continuing].  In  confidence  here. 

Mr.  Vladeck.  It  has  been  made  public. 

Mr.  Gekas.  All  right.  Thank  you.  Why  don't  we  start  with  my 
personal  friend,  Don  Dorr. 

STATEMENT  OF  DONALD  DORR,  ATTORNEY,  REPRESENTING 
THE  U.S.  CHAMBER  OF  COMMERCE 

Mr.  Dorr.  Thank  you,  Mr.  Chairman,  members  of  the  sub- 
committee. My  name  is  Don  Dorr.  I  am  a  lawyer  in  general  practice 
in  Hanover,  PA,  which  is  a  growing  commimity  just  north  of  here 
across  the  Maryland-Pennsylvania  border  about  15  miles  east  of 
Gettysburg. 

My  law  practice  includes  many  small  business  clients  and  I  am 
spea^ng  today  on  behalf  of  the  U.S.  Chamber  of  Commerce.  I  am 
a  member  of  the  U.S.  Chamber's  Small  Business  Council.  I  have 
submitted  a  written  statement  for  the  record. 

The  chamber  has  215,000  business  members,  96  percent  of  which 
are  small  businesses  with  fewer  than  100  employees.  The  chamber 
strongly  supports  the  adoption  of  title  VI  of  H.R.  9.  We  believe  that 
the  provision  repealing  the  prohibition  of  judicial  review  of  compli- 
ance with  the  Re^latory  Flexibility  Act  is  a  key  reform. 

Members  of  this  Congress  surely  are  more  aware  than  those  of 
any  Congress  in  recent  memory  of  the  frustration  and  anger  among 
the  small  business  community  that  is  directed  at  government.  This 
frustration  is  felt  more  keenly  than  any  place  else  with  the  faceless 
bureaucracy  that  imposes  duty  after  duty  upon  already  overbur- 
dened citizens.  In  the  RFA,  Congress  attempted  to  create  policy 
that  offered  some  relief  to  tne  small  business  community,  but  the 
potential  of  judicial  review  is  essential  to  the  effectiveness  of  the 
policy  that  was  created  with  the  passage  of  the  act. 

The  executive  branch  of  government  should  not  be  allowed  to 
thwart  the  will  of  Congress  with  neither  Congress  nor  affected  citi- 
zens having  any  recourse.  The  Congress  is  focusing  this  weekend 
on  the  ongoing  struggle  for  power  between  the  executive  and  legis- 
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lative  branches  of  government.  In  effect,  by  the  action  taken  under 
the  Regulatory  Flexibility  Act  originally  denying  the  judicial  review 
aspect,  Congress  ceded  territory  to  the  executive  branch  that 
should  not  have  been  ceded. 

Since  the  early  days  of  the  republic,  the  judicial  branch  has  pro- 
vided the  recourse  and  it  should  be  available  in  this  instance. 
Without  it,  the  executive  branch  can,  as  a  practical  matter,  ignore 
the  policy  established  by  Congress.  Small  business  people  had 
hoped  that  the  adoption  of  the  Regulatory  Flexibility  Act  in  1980 
represented  a  victory  in  their  battle  to  brmg  their  problems  to  the 
attention  of  the  executive  branch. 

Section  611  turned  that  hope  into  an  illusion.  Again,  it  seemed 
that  government  had  taken  away  with  the  left  hand  what  it  had 
given  with  the  right.  In  effect,  section  611  it  said  to  the  bureau- 
crats, "Pay  attention  to  small  business.  If  you  can  help  this  commu- 
nity that  creates  most  of  the  new  jobs  in  our  economy  without  de- 
tracting from  the  goals  of  the  legislation,  do  so,  but  if  that  is  too 
much  work  for  you,  if  you  aren't  up  to  the  requirement  of  innova- 
tive thinking  or  if  you  just  plain  don't  want  to,  nobody  will  be  in 
a  position  to  do  anything  about  it." 

Section  611  makes  this  law  like  installing  a  traffic  signal  to  help 
organize  traffic  patterns  and  then  making  sure  that  only  the  green 
limits  work.  We  urge  the  repeal  of  611  that  is  contained  in  title  VI 
of  H.R.  9.  We  also  believe  it  is  important  that  the  General  Counsel 
of  SBA  have  the  right  to  file  amicus  curiae  briefs  on  behalf  of  the 
small  business  community  at  large  in  pending  litigation. 

The  sense  of  the  Congress  provision  in  H.R.  9  will  be  helpful  in 
strengthening  that  activity.  The  SBA  should  have  a  role  in  the 
development  of  the  final  product  in  the  rulemaking  process  when- 
ever small  business  will  be  affected.  These  provisions  of  H.R.  9  pro- 
moting that  role  should  help  the  rulemaking  process,  preventing  in- 
advertent failures  to  attend  to  regulatory  flexibility  requirements, 
as  well  as  providing  needed  input  from  this  important  economic 
sector  in  the  carrying  out  of  Federal  policy. 

As  I  engage  in  discussions  regarding  the  laws  affecting  small 
business  people,  whether  it  is  across  my  law  office  desk  or  at  local 
chamber  meetings  or  U.S.  Chamber  meetings,  I  find  small  business 
people  to  be  interested  in  the  same  goals  as  the  Members  of  Con- 
gress. Clean  air  and  water,  safety  in  the  workplace,  fair  treatment 
of  their  friends  and  neighbors  who  work  for  them  are  all  high  on 
their  priority  list,  too. 

After  all,  in  most  cases,  they  live  in  the  commimities  where  their 
businesses  are  located.  They  can  be  even  more  effective  in  helping 
our  communities  across  America  reach  these  goals  if  their  Grovem- 
ment  will  work  a  little  harder  to  find  ways  to  encourage  compliance 
with  its  laws  that  are  less  time-consuming  and  burdensome  to  this 
hard-working  innovative  g^oup  of  people.  Congn*ess  can  encourage 
this  by  passing  H.R.  9.  Thank  you,  gentlemen. 

[The  prepared  statement  of  Mr.  Dorr  follows:] 

Prepared  Statement  of  Donald  Dorr,  Attorney,  Representing  the  U.S. 
Chamber  of  Commerce 

Mr.  Chairman  and  members  of  the  Subcommittee,  I  am  Donald  Dorr.  I  am  a 
member  of  both  the  U.S.  Chamber  Board  of  Directors,  and  of  Council  of  Small  Busi- 
ness of  the  Chamber.  The  Chamber  represents  more  than  215,000  businesses  (96% 
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of  which  are  small  businesses  with  fewer  than  100  employees),  3,000  state  and  local 
chambers  of  commerce,  1,200  trade  and  professional  associations,  and  72  American 
Chambers  of  Commerce  abroad. 

The  Chamber  strongly  supports  Title  VI  of  H.R.  9,  the  Job  Creation  and  Work 
Enhancement  Act  of  1995.  This  legislation  recognizes  both  the  paramount  role  that 
small  business  plays  in  the  American  economy  and  the  debilitating  cumulative  im- 
pact of  federal  regulations  on  smaU  business. 

The  intent  of  Title  VI  is  not  about  shiricing  the  small  business  community's  social 
responsibility  to  maintain  safe  enterprises.  Rather,  it  seeks  to  amend  the  Regulatory 
Flexibility  Act  of  1980  (RFA),  which  was  designed  to  enhance  the  ability  of  small 
businesses  to  comply  with  federal  regulations.  Incidentally,  the  Chamber  has  always 
been  strongly  supportive  of  the  regmatory  flexibility  effort,  and  were  leaders  in  the 
effort  to  reform  tne  RFA  during  the  last  Congress.  We  have  also  been  principal  lead- 
ers of  the  Regulatory  Flexibility  Act  Coalition. 

Small  business  people  typically  live  where  they  work.  Consequently,  they  care 
about  such  things  as  their  environment  and  the  needs  of  their  employees,  who  are 
also  their  neighbors.  The  regulatory  flexibility  provided  by  the  RFA  was  intended 
to  help  them  ensure  that  they  could  meet  these  societal  goals.  Title  VI,  a  part  of 
the  Contract  with  America,  will  fulfill  that  promise. 

No  one  argues  about  the  important  role  of  small  business  in  the  American  econ- 
omy. According  to  a  recent  issue  of  The  U.S.  Small  Business  Administration's  The 
State  of  Small  Business:  A  Report  of  the  President,  56.7%  of  working  Americans  are 
employed  in  small  firms.  The  Small  Business  Administration  (SBA)  has  determined 
that  small  business  goods  and  services  accounted  for  52%  of  receipts  (sales)  in  1990. 
SBA  statistics  also  indicate  that,  in  recent  years,  small  businesses  have  created  the 
lion's  share  of  new  jobs,  (emphasis  added)  and  are  expected  to  continue  to  do  so. 
Given  these  demographics,  it  is  essential  that  the  federal  government  carefully  con- 
sider the  burden  imposed  on  these  entities. 

As  for  the  suffocating  effects  of  federal  regulation,  I  cite  a  late  1980's  Arthur  D. 
Little  study  stating  that  small  businesses  spend  1.2  biUion  hours  and  $60  billion 
per  year  just  filling  out  tax  forms.  This  translates  into  approximately  $3,000  per 
business  on  tax  forms  alone.  To  our  knowledge,  these  numoers  have  not  been  up- 
dated, so  one  can  only  guess  at  what  the  burden  will  be  for  1995. 

Tax  mandates  represent  only  a  portion  of  the  regulations  that  the  federal  bu- 
reaucracy imposes.  As  a  member  of  the  Chamber's  Council  of  Small  Business,  I  take 
part  in  mscussions  on  virtually  every  issue  that  the  Chamber  considers  and  examine 
the  ramifications  of  these  for  smaller  firms.  Thus,  I  have  had  the  unique  oppor- 
tunity to  see  a  cross-section  of  regulations  and  their  cumulative  effect  on  small  Dusi- 
ness.  Restrictive  regulation  goes  hand-in-hand  with  measures  varying  from  the 
Family  Medical  Leave  Act  (FMLA)  to  the  Immigration  Reform  and  Control  Act  to 
the  Clean  Air  Act.  While  all  of  these  examples  of  reflation  are  motivated  by  com- 
mendable social  conscience,  the  cumulative  costs  of  implementation  are  truly  over- 
whelming for  small  entities.  The  proportionate  cost  of  regulatory  compliance  is  sig- 
nificantly higher  for  small  firms. 

The  RFA  was  designed  to  provide  the  small  business  community  respite  from  the 
ever-growing  hindrance  of  excessive  regulation.  It  lays  out  a  multi-step  process  that, 
if  followed,  would  avoid  imposing  excessive  regulatory  burdens  on  small  business 
whenever  possible.  Federal  agencies  must  assess  the  cost  of  compliance  to  small 
businesses  and  other  small  entities,  genuinely  consider  alternative,  cheaper  ways  to 
achieve  the  same  goal,  and  either  adopt  the  more  cost-effective  substitute  or  justify 
their  reasons  for  rejecting  it.  It  is  a  praiseworthy  law  with  some  fundamental  flaws. 
Agencies  do  not  have  uniform  guidelines  to  follow  for  complying  with  the  RFA,  ren- 
dering compliance  inconsistent  among  the  agencies.  Agencies  also  do  not  have  to  an- 
swer to  any  compelling  authority  for  noncompliance.  The  RFA  specifically  excluded 
the  courts  as  reviewers  in  the  interest  of  prompt  execution.  These  deficiencies  in  the 
process  have  led  to  flagrant  bureaucratic  abuses  of  the  RFA. 

The  RFA  allows  agencies  to  forgo  an  analysis  if  the  regulation  in  question  will 
not  have  a  "significant  economic  impact  on  a  substantial  number  of  small  entities." 
This  provision  has  become  a  loophole  by  which  agencies  wrongly  circumvent  this 
crucial  step.  Oflen,  they  develop  inaccurate  conclusions  to  shirk  their  responsibil- 
ities and  do  little  to  justify  those  conclusions.  The  FMLA  is  an  example.  In  the  91 
pages  of  FMLA  regulation,  the  Department  of  Labor  devoted  25  lines  to  its  scant 
regulatory  flexibility  considerations: 

The  Department  has  determined  that  such  an  analysis  is  not  required  for 
this  rulemaking.  This  conclusion  is  based  on  the  fact  that  FMLA  only  cov- 
ers private  employers  of  50  or  more  employees,  and  public  agencies.  Small 
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entities,  i.e.,  employers  with  fewer  than  50  employees,  are  exempt  (empha- 
sis added).  ^ 

Clearly,  many  genuine  small  businesses  have  more  than  50  employees. 

Bureaucratic  abuse  of  the  RFA  assumes  other  forms  as  well.  The  RFA  exempted 
what  it  calls  "interpretive  rules"  from  analysis.  Interpretive  rules  are  those  which 
are  delegated  by  Congress  to  the  appropriate  agency  with  specific  instructions.  The 
rationale  behind  the  exemption  was  that  the  agencies  had  little  or  no  discretion  in 
the  rulemaking — their  instructions  were  specific.  The  Internal  Revenue  Service  has 
asserted  that  all  of  its  regulations  are  interpretative  rules  and  therefore  are  exempt 
from  RFA  analysis,  an  assertion  has  been  strongly  contested  by  the  Chamber  and 
the  small  business  community  for  years.  IRS  regulations  are  indeed  federal  regula- 
tions and  they  undoubtedly  pose  significant  economic  problems  for  the  small  busi- 
ness commumty.  This  issue  was  taken  up  at  the  Senate  committee  level  during  de- 
bate on  the  original  RFA;  however,  the  debate  resulted  in  an  ineffective  provision 
that  lacked  an  authoritative  executor  and  again,  left  the  small  business  owner  with- 
out a  forum  to  voice  his  or  her  concerns. 

These  examples  clearly  highlight  the  need  for  two  badly-needed  changes  to  the 
RFA.  First,  although  not  a  provision  in  H.R.  9,  the  SBA  should  be  authorized  to 
issue  uniform  guidelines  for  agencies'  use  in  establishing  their  individual  RFA  com- 
pliance procedures.  (EPA  now  performs  a  similar  role  in  procedures.)  This  would 
serve  the  dual  purpose  of  increasing  agency  compliance  with  the  RFA  and  providing 
a  rebuttable  presumption  of  compliance  if  later  challenged.  Second,  the  current  pro- 
hibition of  judicial  review  of  compliance  must  be  lifted.  Title  VI  would  grant  the 
courts  jurisdiction  in  those  cases  where  the  needs  of  the  small  business  community 
have  been  sacrificed  in  the  interests  of  expediency.  The  members  of  the  Committee 
must  understand  that  this  legislation  would  not  render  the  regulatory  process  more 
litigious  but  rather  ensure  its  equity. 

Although  the  Chamber  views  the  institution  of  uniform  guidelines  for  RFA  compli- 
ance as  critical,  and  the  provision  regarding  judicial  review  as  the  dominant  thrust, 
H.R.  9  does  contain  several  other  provisions  to  strengthen  the  original  RFA.  In  the 
RFA,  the  Chief  Counsel  for  Advocacy  at  the  SBA  was  charged  with  defending  small 
business's  interests  in  the  federal  regulatory  process.  Occasionally,  lack  of  deierence 
on  the  part  of  federal  agencies  has  rendered  the  seat  less  effective.  H.R.  9  would 
require  agencies  to  give  the  Chief  Counsel  a  "preview"  of  proposed  rules  a  full 
month  before  opening  them  to  public  comment.  This  would  potentially  help  ensure 
that  a  fair  analysis  has  indeed  been  completed  and  would  hopefully  "nip  poorly  de- 
veloped rules  in  the  bud,"  thereby  reducing  conflict  in  the  later  stages  of  the  regu- 
latory process. 

Finally,  Title  VI  explicitly  grants  the  Chief  Counsel  the  authority  to  file  sunicus 
curiae  (friend  of  the  court)  briefs  in  cases  that  significantly  impact  the  small  busi- 
ness community.  Although  the  original  RFA  did  contemplate  the  filing  of  such 
briefs,  the  Chief  Counsel's  attempts  to  do  so  in  the  past  have  met  with  considerable 
opposition.  We  see  value  in  permitting  the  (^ef  Counsel  to  bring  the  plight  of  the 
small  business  person  to  the  courts'  attention. 

The  last  Congress  nearly  saw  reform  of  RFA  enacted.  The  Senate  adopted  an 
amendment  to  the  National  Competitiveness  Act  that  would  have  done  so,  and  the 
House,  by  an  overwhelming  margm,  passed  a  motion  to  instruct  the  conferees  to  ac- 
cept the  language.  Regretfully,  the  conferees  were  unable  to  agree  on  the  underlying 
bill,  and  RFA  reform  laUed. 

Small  businesses  have  too  often  borne  the  brunt  of  the  cumulative  impact  of  fed- 
eral mandates.  Given  their  importance  to  our  struggling  economy,  we  must  ensure 
not  just  their  survival,  but  their  growth  as  well.  This  proposal  is  not  "sweeping"  leg- 
islation— it  is  siniply  an  opportunity  to  enhance  and  expand  on  the  intentions  of 
past  Congresses.  The  RFA  is  a  plain  example  of  policy  that  has  been  neutralized 
through  years  of  bureaucratic  misapplication.  We  urge  you  to  support  Title  VI  of 
H.R.  9,  and  put  the  "teeth"  back  into  the  RFA.  This  Congress  has  the  opportunity 
to  enact  this  long  overdue  change. 

On  behalf  of  the  U.S.  Chamber  of  Commerce,  I  thank  you  for  this  opportunity  to 
present  our  views  and  I  welcome  any  questions  from  this  Subcommittee. 

Mr.  Gekas.  We  thank  the  gentleman  and  without  objection  we 
will  include  his  written  statement  in  the  record.  Now  we  will  hear 
from  Mr.  Carty. 


^The  Family  and  Medical  Leaue  Act  of  1993,  Federal  Regulations  Part  825.  U.S.  Department 
of  Labor  Employment  Standards  Administration,  Wage  and  Hour  Division;  June  1993,  p.  39. 
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STATEMENT  OF  JAMES  P.  CARTY,  VICE  PRESmENT,  SMALL 
MANUFACTURERS,  ON  BEHALF  OF  THE  NATIONAL  ASSOCIA- 
TION OF  MANUFACTURERS 

Mr.  Carty.  Mr.  Chairman,  thank  you  very  much.  I  will  summa- 
rize my  statement  and  like  my  statement  to  be  entered  into  the 
record. 

Mr.  Gekas.  Without  objection,  the  inclusion  of  your  record  will 
be  ordered. 

Mr.  Carty.  Thank  you.  The  NAM  wishes  to  thank  you  and  the 
other  members  of  the  subcommittee  for  inviting  us  to  testify  on  this 
very  important  legislative  proposal.  NAM  is  the  largest  and  oldest 
manufacturing  trade  association  in  the  United  States  with  over 
13,000  members.  It  is  a  point  of  fact  we  were  founded  100  years 
ago,  Januaiy  1895,  and  now  we  are  celebrating  our  centennial. 

The  judicial  review  of  regulatory  flexibility  is  a  bipartisan  effort 
that  is  something  that  should  have  occurred  in  the  past,  but  I 
think  it  is  going  to  occur  this  year.  The  Government  requires  its 
citizens,  both  business  and  individuals,  to  comply  with  the  law.  We 
think  it  is  about  time  that  the  Government  also  complies  with  the 
law.  There  were  very  specific  requirements  placed  upon  the  agen- 
cies and  the  Federal  Government  that  are  not  being  complied  with. 

The  representatives  from  SBA  laid  out  the  reports  that  they  have 
filed  where  year,  after  year,  after  year,  there  has  been  continual 
violation  of  Keg  Flex,  the  Paperwork  Reduction  Act  and  the  other 
myriad  of  acts  that  are  upon  the  books.  We  think  that  it  is  about 
time  that  individuals  and  businesses  be  given  the  opportunity  to 
challenge  the  agencies  when  they  do  not  comply  with  the  minimum 
requirements  of  the  Regulatory  Flexibility  Act. 

The  manufacturing  community  is  heavily  regulated  from  A  to  Z, 
IRS,  EPA,  OSHA.  You  name  it,  we  have  to  comply  with  it  and  they 
do  to  the  best  of  their  ability.  However,  the  small  manufacturer  is 
at  a  severe  disadvantage.  If  you  have  ever  looked  at  or  tried  to 
read  the  Federal  Register,  you  understand  why.  It  is  almost  impos- 
sible to  get  through  the  Federal  Register  without  falling  asleep. 
The  print  is  small,  the  type  is  irregular  and  the  terminology  that 
is  used  there,  you  nave  to  nave  a  Ph.D.  in  chemical  science  or  elec- 
trical engineering,  et  cetera. 

The  estimated  cost  of  Federal  regulation  is  approximately  9  per- 
cent of  the  gross  domestic  product.  Just  the  filing  of  papers  and  the 
keeping  of  records,  according  to  0MB,  is  roughly  a  $100  billion 
cost.  Recently,  the  Federal  Register  in  Novemoer  1994  came  out 
with  the  regulatory  agendas  of  the  approximately  65  Federal  agen- 
cies here  in  Washington.  That  document  ran  1,690  pages  of  regula- 
tions that  the  agencies  will  be  looking  at  during  1995.  That  is  a 
staggering  total.  And  I  bet  if  you  look  at  the  Federal  Register  any 
day,  you  will  come  across  rules  and  regulations  that  just  on  their 
face  can  have  an  impact  on  small  business.  And  I  bet  9  out  of  10 
times  you  will  find  a  little  statement  in  there  that  the  agency  head 
has  certified  that  the  Regulatory  Flexibility  Act  does  not  apply. 

For  example,  in  June  1994,  EPA  issued  a  proposed  regulation 
dealing  with  maintenance — aircraft  maintenance  facilities  dealing 
with  hazardous  air  pollutants.  EPA  stated  in  the  proposal  that 
there  were  2,600  aircraft  facilities,  maintenance  facilities  involved. 
And  then  at  the  last  page  of  the  proposed  regulation  that  ran  on 
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for  about  three  or  four,  five,  six  pages,  they  made  the  claim  that 
the  Regulatory  Flexibility  Act  did  not  apply.  We  called  this  to  the 
attention  of  OIRA,  Office  of  Information  and  Regulatory  Affairs 
and  unfortunately  they  agreed  with  EPA. 

Another  example  is  the  Pension  Benefit  Guaranty  Corporation. 
In  May  1994,  they  came  out  with  a  proposal  in  order  to  satisfy 
some  indebtedness.  They  were  going  to  provide  for  a  set-aside  for 
third-party  contractors  with  the  Government.  Now,  you  know  and 
I  know  there  are  thousands  of  small  business  contractors  with  the 
Government.  And  this  proposal  would  potentially  impact  upon 
them.  We  called  this  to  the  attention  of  OIRA  again. 

This  time  they  agn*eed  with  us  that  the  PBGrC  proposal  could 
have  an  impact  upon  small  businesses  and  that  the  agency  should 
take  that  into  consideration.  I  just  came  across  one  which  I  am  in- 
terested in  because  it  deals  with  payment  of  employee  expenses  for 
club  dues,  meals  and  entertainment  and  spouse  travel,  which  ap- 
plies to  all  businesses  in  the  United  States.  The  question  is  wheth- 
er or  not  it  is  income  or  not.  The  IRS,  in  the  proposed  regulation, 
makes  the  claim  again  that  it  doesn't  apply  to  small  identity. 

Mr.  Gekas.  Small  what? 

Mr.  Carty.  Small  identity,  small  businesses,  et  cetera.  Just  on 
the  face  of  this  document,  as  you  know,  when  you  deal  with  the 
IRS,  unless  you  have  a  piece  of  paper  or  something  other  than  your 
own  word,  they  are  not  going  to  believe  you.  But  they  made  the  flat 
statement  that  there  would  be  no  impact  upon  the  small  business 
community,  that  Reg  Flex  did  not  apply. 

Now  you  may  say  it  is  minimal.  Well,  how  do  they  know  that? 
They  don't  even  recognize  it.  They  should  at  least  raise  the  ques- 
tion. And  this  happens  constantly,  day  after  day  in  the  Federal 
Register.  There  is  absolutely  no  attention  being  paid  to  that  law. 
And  we  think  that  it  is  high  time  that  businesses  be  given  the  abil- 
ity to  take  the  agencies  to  court  over  that  issue. 

Let  me  also  point  out  something,  too.  Section  610(a)  of  the  Regu- 
latory Flexibility  Act  also  provides  for  a  look-back.  That  is,  the 
agencies  will  be  required  to  go  back  starting  in  1980  and  look  at 
their  regulations  on  the  books  and  try  to  make  them  consistent 
with  the  mandate  of  the  Regulatory  Flexibility  Act;  that  is,  to  con- 
struct them  so  they  will  have  the  minimal  impact  on  small  busi- 
nesses. 

As  far  as  I  know,  very  few  agencies  have  even  attempted  to  com- 
ply with  that  look -back  provision.  Congress,  in  its  wisdom,  even 
said,  well,  10  years  may  not  be  enough.  We  will  give  you  an  addi- 
tional 5  years.  That  is  15.  Well,  this  is  the  15th  year  since  the  pas- 
sage of  the  Regulatory  Flexibility  Act. 

I  bet  if  you  asked,  there  may  be  very  few  agencies  that  have  com- 
plied with  this  provision,  section  610  of  the  Regulatory  Flexibility 
Act. 

Mr.  Chairman,  thank  you  very  much  for  your  time.  We  appre- 
ciate the  opportunity  to  testify  and  we  would  hope  that  this  sub- 
committee and  the  full  committee  will  move  this  legislation  along 
quickly. 

[The  prepared  statement  of  Mr.  Carty  follows:] 
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Prepared  Statement  of  James  P.  Carty,  Vice  President,  Small 
Manufacturers,  on  Behalf  of  the  National  Association  of  Manufacturers 

The  National  Association  of  Manufacturers  (NAM)  welcomes  the  opportunity  to 
testify  in  support  of  a  proposal  to  strengthen  and  to  provide  judicial  review  for  im- 
plementation of  the  Regulatory  Flexibility  Act  of  1980.  The  need  for  such  reform  is 
an  idea  whose  time  has  come.  A  bipartisan  majority  of  Congressmen  and  Senators 
supported  such  legislation  during  the  103rd  Congress.  Vice  President  Gore's  Na- 
tional Performance  Review  supports  the  change. 

The  NAM  is  the  nation's  oldest  and  largest  broad-based  industrial  trade  associa- 
tion. Its  more  than  13,000  member  companies  and  subsidiaries,  including  9,000 
small  manufacturers,  are  located  in  every  state  and  produce  approximately  85  per- 
cent of  U.S.  manufactured  goods.  Through  its  member  companies  and  afmiated  as- 
sociations, the  NAM  represents  every  industrial  sector,  185,000  businesses  and 
more  than  18  miUion  employees. 

Founded  one  hundred  years  ago  in  Cincinnati,  the  NAM  is  proud  to  celebrate  its 
centennial  in  1995. 

The  burdensomeness  of  federal  regulations  is  dramatized  by  a  University  of  Roch- 
ester study  (1993)  that  concluded  that  the  cost  to  the  private  sector  to  comply  with 
regulations  was  at  lesist  $430  billion  annually.  Stated  another  way,  the  cost  of  com- 
pliance is  the  equivalent  of  9  percent  of  our  gross  domestic  product.  There  are  a 
number  of  indications  that  predict  that  the  flow  of  regulations  will  continue  to  grow. 

The  Federal  Register,  the  "bible"  for  federal  regulatory  activity,  was  in  excess  of 
68,000  pages  for  1994.  We  expect  the  Register  will  continue  to  grow  in  size  with  the 
regulations  that  will  be  generated  from  Clean  Air  Act  amendments,  the  implementa- 
tion of  the  Americans  with  Disabilities  Act,  and  others.  A  week  after  the  election, 
the  Federal  Register  published,  with  very  little  fanfare,  the  regulatory  plans  of  64 
federal  agencies  that  laid  out  their  agendas  for  1995.  Basically,  these  agendas  set 
out  actions  that  delete  some  rules,  amend  or  add  even  more.  'The  complexity  and 
scope  of  the  subjects  covered  can  be  surmised  from  the  fact  that  1,690  pages  of  the 
Register  were  taicen  to  set  out  the  plans  of  the  myriad  of  agencies  doing  business 
in  the  nation's  capital. 

The  final  factor  to  be  considered  is  that,  according  to  the  civics  books,  the  govern- 
ment is  composed  of  three  branches.  But  if  you  wore  in  Washington,  you  know  that 
there  is  a  fourth  branch  and  that  encompasses  the  bureaucracy  that  directs  and  op- 
erates the  various  agencies.  The  recent  election  will  have  very  little  effect  upon  the 
leadership  of  these  agencies  and,  in  fact,  we  can  expect  an  influx  of  former  "Hill" 
stalTers  moving  to  the  agencies — aided  by  the  Ramspeck  Act,  a  little-known  law 
passed  in  1940  that  gives  preference  to  former  congressional  staff  members  for  em- 
ployment in  executive  branch  agencies,  without  having  to  go  throu^  normal  civil 
service  procedures.  Thus,  you  now  have  the  steifi"  that  helped  write  the  laws  in  a 
position  to  enforce  them.  Taken  together,  these  factors  could  indicate  a  continuation 
and  even  an  acceleration  of  the  regulatory  flow  from  Washington. 

For  a  number  of  years  we  have  been  nearuig  from  our  members,  both  large  and 
small,  about  the  ever-increasing  flow  of  regulatory  and  paperwork  requirements 
being  placed  on  them  by  the  federal  government.  It  is  estimated  by  the  Office  of 
Management  and  Budget  (0MB)  that  just  the  cost  of  paperwork  is  more  than  $100 
billion  per  year.  The  rules  have  grown  more  complex,  and  very  often  a  violation  of 
a  rule  or  regulation  can  result  in  a  high  fine  or  even  a  criminal  indictment  for  activ- 
ity that  had  never  been  considered  criminal  activity. 

But  the  agencies  are  not  solely  responsible  for  the  increase.  Congress  has  played 
an  important  role  in  the  growth  of  burdensome  regulation  by  the  ever-increasing 
creation  of  new  and  expanded  laws  requiring  more  and  more  federal  control  and  di- 
rection. Besides  looking  at  the  activity  of  agencies,  we  think  it  is  time  for  Congress 
to  stop  and  ponder  the  effects  its  proposals  have  on  the  economy  and  our  people. 

The  Regulatory  Flexibility  Act  of  1980  (RFA)  was  enacted  to  provide  relief  to  the 
small  business  community  by  reauiring  the  agencies  to  determine  if  a  proposed  rule 
would  unduly  impact  upon  small  businesses  and  to  then  determine  ways  that  the 
regulations  could  be  implemented  to  reduce  or  eliminate  the  impact  upon  small 
business.  RFA  Sec.  603  (c).  Title  V,  USC,  states:  "Each  initial  regulatory  flexibility 
analysis  shall  also  contain  a  description  of  any  significant  alternatives  to  the  pro- 
posed rule  which  accomplish  the  stated  objectives  of  applicable  statutes  and  which 
minimize  any  significant  economic  impact  of  the  proposed  rule  on  small  entities. 
Consistent  with  the  stated  objectives  of  applicable  statutes,  the  analysis  shall  dis- 
cuss significant  alternatives  such  as 

(1)  the  establishment  of  diflering  compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the  resources  available  to  small  entities; 
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(2)  the  clarification,  consolidation,  or  simplification  of  compliance  and  report- 
ing requirements  under  the  rule  for  such  small  entities; 

(3)  the  use  of  performance  rather  than  design  standards;  and 

(4)  an  exemption  from  coverage  of  the  rule,  or  any  part  thereof,  for  such  small 
entities." 

A  cursory  review  of  the  Federal  Register  over  any  length  of  time  will  rarelv  find 
these  specific  requirements  being  met  by  any  federal  agency.  Usually,  you  will  find 
a  statement  that  the  RFA  does  not  apply,  or  that  the  impact  upon  small  businesses 
is  minimal  with  no  analysis  provided  to  support  this  claim. 

The  RFA  has  been  a  failure  for  a  number  of  reasons,  one  of  which  is  the  inability 
of  the  affected  small  businesses  to  sue  for  relief  from  an  agency  that  either  fails  to 
comply  with  the  RFA  or  pays  lip  service  to  the  Act  by  claiming  that  the  Act  does 
not  apply  to  a  particular  proposal  because  it  does  not  have  an  impact  on  small  busi- 
ness. There  are  many  instances  of  this  occurring;  for  example: 

In  June  1994  the  Environmental  Protection  Agency  (EPA)  proposed  emission 
standards  for  hazardous  air  pollutants  for  aerospace  manufacturing  and  rework, 
i.e.,  maintenance,  cleaning,  repainting,  etc.  According  to  EPA's  own  estimates, 
more  than  2,800  facilities  would  be  covered  by  the  proposed  rule  for  this  indus- 
try. Many  of  these  facilities  we  believe  are  small  businesses.  The  EPA,  in  the 
proposal,  made  the  categorical  statement  that  RFA  did  not  apply  to  the  pro- 
posal; therefore  EPA  was  not  required  to  do  a  regulatory  flexioility  analysis. 
This  failure  of  EPA  to  carry  out  the  minimal  requirements  of  the  RFA  were 
called  to  the  attention  of  the  Office  of  Information  and  Regulatory  Aflairs 
(OIRA),  but  that  office  declined  to  take  action. 

In  May  1994  the  Pension  Benefit  Guaranty  Corjporation  (PBGC)  proposed  a 
rule  regarding  debt  collection  by  administrative  offset  of  payments  to  be  made 
to  contractors  by  third  party  agencies  for  government  work  performed  under  a 
contract.  The  PBGC  made  the  claim  that  the  RFA  did  not  apply  because  the 
rule  would  not  have  a  significant  economic  effect  on  a  substantial  number  of 
small  entities.  This  {issertion  was  challenged  and  OIRA  agreed  that  the  pro- 
posal could  have  an  effect  on  small  businesses  and  directed  the  PBGC  to  take 
cognizance  of  the  possible  impact  in  its  future  rulemaking  and  to  consider  the 
necessary  action  to  alleviate  the  impact  on  small  businesses. 
To  make  the  RFA  an  effective  tool  to  reduce  unreasonable,  burdensome  regula- 
tion, the  NAM  recommends  that  small  businesses  be  allowed  to  bring  legal  action 
against  a  federal  agency  that  fails  to  comply  with  the  minimal  requirements  of  the 
RFA. 

The  NAM  also  recommends  that  an  agency  like  the  Small  Business  Administra- 
tion be  given  the  job  to  enforce  compliance  with  the  RFA  and  not  just  to  file  reports 
on  the  ladt  of  compliance.  This  addition  would  strengthen  the  RFA  by  giving  a  spe- 
cific agency  responsibility  for  its  enforcement.  With  this  suggested  change,  we  see 
fewer  legal  actions  by  individual  companies  challenging  agency  actions. 
This  completes  my  prepared  statement.  I  welcome  questions  from  the  Committee. 

Mr.  Gekas.  Real  quickly,  would  610(a)  be  retained  under  the  pro- 
posed legislation? 
Mr.  Carty.  Yes. 
Mr.  Gekas.  Yes.  Our  next  witness,  Ms.  McKeman. 

STATEMENT  OF  KIM  F.  McKERNAN,  HOUSE  DIRECTOR,  FED- 
ERAL  GOVERNMENTAL  RELATIONS,  NATIONAL  FEDERATION 
OF  INDEPENDENT  BUSINESS 

Ms.  McKernan.  Mr.  Chairman,  my  name  is  Kim  McKeman  and 
I  am  the  house  director  of  Federal  governmental  relations  for  the 
National  Federation  of  Independent  Business  (NFIB).  NFIB  is  the 
Nation'  largest  small  business  advocacy  organization  representing 
more  than  600,000  small  business  owners  across  the  country. 

The  typical  NFIB  member  has  five  employees  and  generates 
about  $250,000  in  gross  annual  sales.  NFIB  determines  its  pubHc 
policy  positions  through  regular  polling  of  our  membership.  Thank 
you,  Mr.  Chairman,  for  inviting  NFIB  to  testify  today  about 
strengthening  the  Regulatory  Flexibility  Act.  I  would  like  to  ask 
that  my  written  testimony  be  submitted  for  the  record. 
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Mr.  Gekas.  Without  objection,  it  is  so  ordered. 

Ms.  McKernan.  Government  redtape,  regulations,  rules  and  pa- 
perwork are  the  bane  of  small  business  owners.  In  a  1992  survey 
entitled,  "Small  Business  Problems  and  Priorities,"  small  business 
NFIB  members  identified  government  regulation  and  paperwork  as 
the  fastest  growing  problem  for  small  businesses. 

In  our  1994  survey  of  small  business  economic  trends,  regula- 
tions and  taxes  were  the  top  two  areas  of  concern.  And  this  is  why 
small  business  has  such  a  high  stake  in  the  outcome  of  the  debate 
on  H.R.  9,  the  Job  Creation  and  Wage  Enhancement  Act  of  1995, 
and  specifically  with  title  VI,  strengthening  regulatory  flexibility. 

It  is  equally  true  that  America  as  a  whole  nas  a  huge  stake  in 
how  small  business  fares  in  whatever  regulatory  and  economic  leg- 
islation this  Congn^-ess  passes  because  small  business  plavs  a 
unique  and  rather  remarkable  role  as  a  job  creator  and  provider  of 
personal  opportunity,  security  and  independence  for  millions  of 
Americans. 

Since  the  early  1970's,  small  firms  have  created  two  of  every 
three  jobs  in  this  coimtry.  Small  business  is  the  engine  of  economic 
growth  and  the  backbone  of  our  American  economy.  Unfortunately, 
the  costs  and  burdens  created  by  Federal  regulations  fall  predomi- 
nantly and  disproportionately  on  the  very  people  our  Nation  relies 
upon  to  create  the  jobs — small  business  owners. 

Reform  of  the  Regulatory  Flexibility  Act  is  the  cornerstone  to  ad- 
dressing the  stifling  impact  of  government  regulations  on  economic 
growth  and  prosperity  and  is  a  top  priority  for  NFIB.  In  this  new 
Congress,  we  are  hopeful  the  President  would  adhere  to  his  posi- 
tion of  last  year  in  which  he  stated,  "My  administration  will  con- 
tinue to  work  with  Congress  and  the  small  business  community 
next  year  for  enactment  of  a  strong  judicial  review  that  will  permit 
small  businesses  to  challenge  agencies  and  receive  meaningiful  re- 
dress when  agencies  ignore  the  protection  afforded  by  the  statute." 

With  regard  to  the  impact  of  regulations,  the  statistics  speak  for 
themselves.  Several  studies  show  the  direct  costs  of  regulatory 
compliance  for  businesses  is  in  the  range  of  $400  billion  to  $800  bil- 
lion, including  Vice  President  Gore's  National  Performance  Review. 

Complying  with  regulations  costs  our  economy  dearly.  The  losses 
due  to  regulation  exceeds  the  benefits  by  more  than  a  trillion  dol- 
lars per  year.  This  hidden  tax  of  complying  with  regulations  is  no 
less  a  tax  than  any  other  government  levy.  And  when  it  comes  to 
businesses,  it  is  a  regressive  tax  that  hits  the  little  guy  the  hard- 
est. 

The  avalanche  of  regulations  continues  to  smother  small  busi- 
nesses. For  example,  there  were  65,000  pages  in  the  Federal  Reg- 
ister in  1994.  That  is  a  20,000-page  increase  since  1986.  Just  re- 
member how  small  the  print  is  on  each  page  of  the  Federal  Reg- 
ister and  then  one  can  begin  to  conceptualize  the  burden  of  the  reg- 
ulatory avalanche. 

The  principal  reason  why  smaller  businesses  bear  a  heavier  reg- 
ulatory burden  than  larger  businesses  is  economies  of  scale.  Regu- 
lations present  a  fixed  cost  to  all  businesses.  However,  the  smaller 
firm  will  have  a  compliance  cost  that  is  far  higher  than  that  of  a 
large  business.  Simply  put,  small  business  is  not  eauipped  to  deal 
with  overzealous  regulations.  Walk  into  any  small  business  on 


113 

Main  Street  and  look  for  the  accounting  department,  the  legal 
counsel  or  the  human  services  department.  You  won't  find  them. 
Hence,  the  need  for  regulatory  flexibility. 

The  Reg  Flex  Act  was  enacted  in  1980  to  help  ease  the  regressive 
one-size-fits-all  regulatory^  process.  It  was  intended  to  force  regu- 
lators to  consider  tne  differences  between  big  and  small  businesses. 
Unfortunately,  under  current  law,  there  is  no  way  to  enforce  the 
compliance  of  regulators  with  the  Reg  Flex  Act  and  many  govern- 
ment agencies  ignore  it  because  they  Know  it  cannot  be  challenged 
in  court.  Thus,  the  need  for  judicial  review. 

With  a  judicial  review  provision,  an  agency  that  failed  to  ade- 
quately consider  the  economic  impact  on  small  business  could  be 
challenged  in  court.  NFIB  strongly  supports  the  judicial  review 
component  to  the  Reg  Flex  Act  included  in  the  Contract  With 
America.  In  addition,  we  strongly  recommend  that  any  judicial  re- 
view language  give  judges  the  authority  to  stay  a  rule  as  soon  as 
they  question  its  compliance  with  Reg  Flex. 

And,  finally,  we  believe  that  it  is  of  utmost  importance  that  a 
sufficient  amount  of  time  be  allowed  for  small  business  owners  to 
discover  and  evaluate  the  impact  of  a  final  rule.  We  hope  that  any 
Reg  Flex  reform  legislation  includes  a  broad  basis  for  standing  so 
that  affected  small  businesses  or  small  business  representatives 
are  not  restricted  in  challenging  a  rule  under  Reg  Flex. 

The  regulatory  situation  for  small  business  is  truly  approaching 
crisis  proportions.  More  and  more  small  businesses  are  literally 
being  crippled  by  government  regulations.  Their  message  to  Wash- 
ington is  plain  and  simple — get  the  Government  off"  our  backs,  out 
of  our  pocKets  and  off  our  land  so  that  we  can  pursue  the  American 
dream  and  do  what  we  do  best — ^build  businesses,  create  jobs,  pro- 
vide for  our  families  and  make  meaning^l  and  constructive  con- 
tributions to  our  communities. 

Thank  you,  Mr.  Chairman,  for  allowing  me  to  testify  today  on  be- 
half of  NFIB's  600,000  small  business  owners  and  their  employees. 

[The  prepared  statement  of  Ms.  McKeman  follows:] 

Prepared  Statement  of  Kim  F.  McKernan,  House  Director,  Federal 
Governmental  Relations,  National  Federation  of  Independent  Business 

Mr.  Chairman,  my  name  is  Kim  McKernan  and  I  £im  the  House  Director  of  Fed- 
eral Governmental  Relations  for  the  National  Federation  of  Independent  Business 
(NFIB).  NFIB  is  the  nation's  largest  small  business  advocacy  organization,  rep- 
resenting more  than  600,000  small  business  owners  in  all  50  states  and  the  District 
of  Columbia.  The  typical  NFIB  member  employs  five  people  and  CTosses  $250,000 
in  annual  sales.  NFIB's  membership  mirrors  the  nation's  industry  hreakdown  with 
a  majority  of  its  members  in  the  service  and  retaU  sectors. 

I  want  to  thank  you  Mr.  Chairman  and  the  Committee  for  having  me  here  today 
to  discuss  one  of  the  most  frustrating  and  aggravating  problems  facing  small  busi- 
ness owners  today — government  regmation,  paperwork,  and  red  tape.  But  before  I 
go  into  the  horrors  of  regulation,  it  is  important  for  the  Conmiittee  to  understand 
uie  composition  of  the  business  community  and  some  demographics  of  small  busi- 
ness owners.  ,    i      ^ 

First,  it  is  important  to  look  at  the  business  community  as  a  whole.  One  inac- 
curate perception  in  this  country  is  that  all  business  is  big  business.  This  is  not  cor- 
rect. There  are  five  million  employers  in  the  United  States  today.  Of  those  five  mil- 
lion, 60  percent  of  them  employ  4  employees  or  fewer  and  94  percent  employ  fewer 
than  50  employees.  These  figures  illustrate  a  fact  that  is  typically  lost  during  de- 
bates on  the  impact  of  certam  legislation  and  regulations — small  business  by  pure 
volume  dominates  this  country's  economic  engine. 

Another  misleading  perception  is  that  a  small  business  is  a  smaller  version  of  a 
big  business.  Nothing  could  be  further  from  the  truth.  For  example,  one-half  of 
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small  business  owners  start  their  business  with  less  than  $20,000,  most  of  which 
is  from  personal  or  family  savings.  Most  small  business  owners  do  not  make  a  lot 
of  money  (40  percent  earn  less  than  $40,000);  they  survive  on  cash  flow  not  profit- 
ability. Start-up  small  businesses  are  the  most  vulnerable.  Of  the  800,000  to 
900,000  businesses  that  start  each  year,  half  will  be  out  of  business  within  five 
years.  Many  small  business  owners  will  tell  you  that  the  burden  of  regulation  has 
much  to  do  with  whether  they  survive  or  perish.  While  it  is  rough  going  at  the  start, 
the  small  businesses  that  do  make  it  are  the  major  job  generators  in  this  country. 
From  1988  to  1990  small  business  with  fewer  than  20  employees  accounted  for  4.1 
million  net  new  jobs,  while  large  firms  with  more  than  500  employees  lost  501,000 
net  Jobs. 

Many  in  Washington  have  noted  the  absence  of  a  consensus  on  a  great  number 
of  issues  facing  this  country.  But  there  is  growing  bipartisan  agreement  about  a 
phenomena  that  is  taking  place  in  America's  small  business  sector — the  burden  cre- 
ated by  federal  regulation  falls  predominantly  and  disproportionately  on  the  very 
people  who  we  rely  upon  to  create  jobs,  small  business  owners.  To  that  end,  I  would 
like  to  focus  on  four  topics  today.  First,  I  will  describe  to  the  Conunittee  the  frustra- 
tion small  business  owners  face  dealing  with  regulations.  Second,  I  will  explain  why 
NFIB  believes  the  Regulatory  Flexibility  Act  is  important  and  why  it  needs  to  be 
strengthened.  Third,  I  will  discuss  broader  efforts  to  accomplish  regulatory  reform 
that  NFIB  has  supported  for  years,  many  of  which  are  part  of  the  Contract  with 
America.  And  finally,  I  wUl  share  with  you  NFIB's  reasons  why  outdated  laws  and 
regulations  need  to  be  reviewed  and  changed. 

The  Costs  and  Horrors  of  Regulations 

Small  business  owners  across  this  country  are  being  trampled  by  the  costs  and 
burdens  associated  with  regulations.  The  evidence  is  abundant  and  also  easily  con- 
vincing. NFIB  has  gathered  it  from  our  own  research,  others  in  Washington  re- 
searching this  issue,  and  most  importantly  from  individual  members  who  are  strug- 
gling to  comply  with  the  federal  government's  web  of  regulations. 

The  NFIB  Education  Foundation,  NFIB's  research  arm,  published  in  1992  an  ex- 
tensive survey  entitled  "Small  Business  Problems  and  Priorities."  It  looked  at  and 
ranked  the  top  75  problems  facing  small  business.  And  to  the  surprise  of  many, 
problems  relating  to  regulation  and  government  paperwork  were  the  fastest  rising 
area  of  concern  in  the  entire  survey.  In  the  most  recent  data  available  from  the 
NFIB  Education  Foundation's  monthly  "Small  Business  Economic  Trends,"  taxes 
and  regulations  were  the  top  problems  facing  small  businesses  in  America. 

Another  NFIB  Education  Foundation  study  ("New  Business  in  America'^  clearly 
illustrates  the  impact  regulations  have  on  new  businesses,  which  create  about  one- 
third  of  the  new  jobs  in  the  economy.  The  study  found  that  of  all  the  diallenges 
faced  by  a  new  business,  owners  are  least  prepared  to  deal  with  government  regula- 
tions and  red  tape,  and  are  generally  surprised  by  the  extent  to  which  government 
plays  a  role  in  their  business. 

When  looking  at  the  data  it  is  easy  to  see  why  regulations  are  the  fastest  growing 
concern  to  small  business  owners.  The  dead-weight  loss  to  society  from  regulation 
is  estimated  to  be  more  than  $1  trillion  dollars  per  year.  By  dead -weight,  I  mean 
that  the  losses  due  to  regulation  exceed  the  benefits  of  the  regulation  by  more  than 
$1  trillion  per  year. 

According  to  studies  done  by  Thomas  Hopkins  of  the  Rochester  Institute  of  Tech- 
nology and  William  G.  Laffer  III  and  Nancy  Bord  of  the  Heritage  Foundation,  the 
direct  costs  of  regulatory  compliance  to  businesses  that  are  associated  with  regu- 
latory compliance  are  somewhere  in  the  range  of  $500  billion  to  $800  billion  dollars. 
The  current  Administration  pointed  out  in  its  National  Performance  Review  that  the 
compliance  cost  imposed  by  federal  regulations  on  the  private  sector  were  at  least 
$430  billion  per  year  or  9  percent  of  GDP. 

Complying  with  regulations  costs  our  economy  dearly.  The  hidden  tax  of  comply- 
ing with  regulation  is  no  less  a  tax  than  any  other  government  levy.  And  when  it 
comes  to  businesses,  this  hidden  tax  is  regressive;  it  hits  the  "little  guy"  the  hardest. 

There  are  several  reasons  why  smaller  businesses  bear  a  heavier  regulatory  bur- 
den than  larger  businesses.  One  reason  has  to  do  with  the  fixed  cost  aspect  of  regu- 
lation. Almost  all  regulations  have  some  fixed  costs.  Fixed  costs  are  independent  of 
output,  i.e.,  any  company  afiected  by  the  regulation  pays  the  same  fixed  cost.  An 
example  of  fixed  costs  would  be  a  requirement  that  every  firm  complete  a  lengthy 
quarterly  report  submission  to  a  regulatory  agency.  It  would  cost  every  firm  the 
same  amount  to  complete  the  report. 

But  lareer  firms  can  spread  the  fixed  costs  over  large  quantities  of  output.  The 
average  fixed  cost  or  fixed  cost  per  unit  of  output  is  low,  therefore,  it  has  only  a 
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small  effect  on  price.  The  smaller  company  with  the  same  fixed  cost,  but  lower  levels 
of  output,  has  a  much  higher  fixed  cost  per  unit  of  output.  If  the  smaller  firm  passes 
the  cost  on  to  the  consumer  by  raising  prices,  fewer  will  buy  the  product  at  the  high- 
er price  and  profits  will  fall. 

This  is  a  technical  explanation,  but  simply  put,  small  business  because  of  econo- 
mies of  scale  is  not  equipped  to  deal  with  federal  regulations.  Walk  into  any  small 
business  and  look  for  the  accounting  department,  the  legal  counsel,  or  the  human 
resources  division.  You  wUl  not  find  uiem. 

Unfortunately,  the  case  I  just  made  has  never  been  understood  by  bureaucrats. 
The  avalanche  of  regulation  continues  to  pummel  the  small  business  owner.  Case 
in  point,  there  were  64,914  pages  in  the  Federal  Register  in  1994,  this  is  compared 
to  44,812  pages  in  198& — an  increase  of  20,102  pages.  Just  remember  how  small  the 
print  is  on  each  page  of  the  Federal  Register  and  one  can  begin  to  conceptuaUze  the 
Durden  of  the  regulatory  avalanche. 

The  letters  we  receive  from  NFIB  members  speak  louder  than  statistics.  For  ex- 
ample, a  small  construction  company  inquired  about  bidding  on  a  small  remodeling 
project  at  a  post  office  in  South  Dakota.  The  owner  says  he  received  34  pages  of 
plans,  400  pages  of  building  specs  and  a  100  page  book  of  bidding  instructions.  Of 
these  instructions,  this  small  business  owner  wrote  in  a  letter  to  the  U.S.  Post- 
master, "If  [your]  goal  is  to  discourage  prospective  bidders,  I'm  sure  [you  have  been] 
successful." 

Then  there  is  the  woman  from  Connecticut  who  used  her  and  her  husband's  fam- 
ily savings  to  open  a  small  manufacturing  business.  She  says,  "While  these  regula- 
tions start  out  with  good  intentions,  the  end  result  is  that  many  become  confusing 
and  are  too  onerous  for  a  small  business  owner  Uke  myself  to  deal  with  effectively. 
As  a  result,  the  employees  also  suffer.  The  money  we  spend  simply  trying  to  comply 
with  these  rules  could  be  better  spent  on  the  growth  oi  our  busmess,  creating  more 
jobs  and  benefiting  our  current  employees." 

As  an  example  she  points  to  certain  OSHA  rules.  "There's  the  lockoutytagout  re- 
quirement that  needs  a  manual  basically  to  say  if  a  machine  is  not  functioning  prop- 
erly, turn  it  off,  pull  the  plug  and  make  sure  nobody  else  uses  it  until  it's  fixed. 
Of  course,  in  a  small  shop  like  ours,  with  few  machines,  everyone  knows  when  a 
machine  is  broken,  and  the  machine  is  fixed  immediately  or  we  can't  produce.  There 
is  the  Material  Safety  Data  Sheets,  which  is  a  listing  for  various  types  of  hazardous 
materials  which  must  be  kept  track  of.  Yet,  after  some  searching,  I  am  stiU  unable 
to  find  someone  knowledgeable  on  these  substances  and  where  they  are  found  ex- 
actly." 

Then  there  is  the  small  business  owner  who  is  confused  by  the  1-9  immigration 
forms.  She  writes,  "It  reads  something  like  a  Chinese  food  menu." 

Yet  another  example  is  the  woman  small  business  owner  from  Florida  who  com- 
ments on  small  business's  inability  to  secure  financing  because  of  government  ref- 
lation, ".  .  .  red  tape  or  paperwork  is  the  single  biggest  obstacle  in  securing 
small  business  financing  today.  Business  owners  are  often  totally  discouraged  and 
disgusted  with  the  amount  of  paperwork  required  for  lines  of  credit,  small  business 
loans,  home  equity  loans,  etc.  And  the  costs  involved  in  closing  a  loan  due  to  regula- 
tions that  must  be  enforced  are  staggering.  Commercial  appraisals  have  risen  from 
approximately  $1,000  to  $2,500.  Documentary  preparation  fees  have  risen  from  $0 
to  $250.  A  recent  small  business  loan  of  $300,000  secured  by  real  estate  had  closing 
costs  of  a  whopping  $8,600  or  2.9%  of  the  loan  value — all  attributable  to  new  regu- 
latory guidelines." 

Finally,  a  small  business  owner  from  Maryland  illustrates  what  is  wrong  with  the 
system,  he  states;  "Under  current  operating  rules,  OSHA  representatives  cannot 
consult  or  advise  us — if  they  come  on  our  job  sites  they  can  only  write  citations.  You 
must  certainly  understand  that  this  engenders  an  has  vs.  them'  mentality  if  we  are 
visited."  He  goes  on  to  explain,  "Currently,  even  the  smallest  error  in  safety  can  re- 
sult in  an  expensive  fine  or  many  hours  of  letter  writing,  meetings,  lawyers  and 
management  nours  expended.  This  is  so  because  in  the  present  context  OSHA  has 
admitted  that  the  penalty  structure  is  designed  not  to  improve  safety  but  rather  to 
raise  revenue." 

Need  for  Strengthening  the  Regulatory  Flexibility  Act 

There  are  many  things  that  can  be  done  to  ease  the  burden  of  regulations  that 
are  placed  on  the  backs  of  small  businesses.  A  great  place  to  start  would  be  to 
strengthen  the  Regulatory  Flexibility  Act. 

As  this  Committee  knows,  the  Regulatory  Flexibility  Act  of  1980  is  not  protecting 
small  business  from  regulatory  burdens  as  it  was  originally  intended.  The  Regu- 
latory Flexibility  Act  was  designed  to  ease  the  regressive  impact  of  "one-size-fits-all" 
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regulations  on  small  business.  It  was  supposed  to  force  regulators  to  consider  the 
diiierences  between  big  and  small  businesses. 

Under  the  Regulatory  Flexibility  Act  (Reg-Flex),  agencies  issuing  regulations  must 
analyze  and  describe  the  impact  the  regulation  would  have  on  smaU  businesses  and 
other  small  entities.  The  analysis  is  supposed  to  outline  possible  alternatives  to  the 
proposed  rule  which  would  accomplish  the  same  objectives  at  a  lower  economic  im- 
pact on  small  business. 

At  the  same  time  the  final  rule  is  issued,  the  changes  (or  lack  of  changes)  made 
to  the  regulation  on  behalf  of  small  business  are  also  published.  If  a  less  costly  al- 
ternative for  small  business  was  not  adopted,  an  explanation  must  be  published  by 
the  agency. 

Sounds  good,  doesn't  it?  Here's  the  problem — there  is  no  way  to  enforce  compli- 
ance of  regulators  with  Reg-Flex.  Section  611  of  the  original  Act  includes  a  specific 
prohibition  on  judicial  review  of  Reg-Flex  analyses.  Because  Reg-Flex  is  not  enforce- 
able, agencies  like  the  Internal  Revenue  Service  and  the  Department  of  Defense,  ex- 
ploit the  loopholes  and  ignore  the  Reg-Flex  Act.  Small  business  needs  a  hammer  to 
force  agencies  to  comply.  That  hammer  is  judicial  review,  or  judicial  enforcement, 
which  will  allow  an  agency's  compliance  with  Reg-Flex  to  be  challenged  in  a  court 
of  law. 

In  the  103rd  Congress  under  Congressman  Tom  Swing's  and  Senator  Malcolm 
Wallop's  leadership.  Doth  Houses  of  Congress  overwhelmingly  approved  judicial  re- 
view to  the  Regulatiary  Flexibility  Act.  Unfortunately,  the  National  Competitiveness 
Act,  which  was  the  vehicle  for  this  needed  reform,  never  made  it  to  the  President's 
desk  because  of  disputes  with  other  provisions  in  the  legislation. 

In  this  new  Congress,  we  are  hopeful  the  President  wiU  live  up  to  the  tone  he 
set  in  his  letter  to  tne  Senate  last  year.  He  stated  "my  Administration  will  continue 
to  work  with  Congress  and  the  small  business  conmiunity  next  year  [1995]  for  en- 
actment of  a  strong  judicial  review  that  will  permit  smfdl  businesses  to  challenge 
agencies  and  receive  meaningful  redress  when  agencies  ignore  the  protections  af- 
forded by  this  statute."  His  support  for  strong  judicial  review  was  echoed  in  addi- 
tional letters  by  the  Administrator  of  the  Small  Business  Administration,  Phil 
Lader,  and  by  the  President's  Clhief  of  Staff,  Leon  Panetta. 

NFIB  has  developed  a  series  of  recommendations  we  believe  will  strengthen  the 
Regulatory  Flexibility  Act. 

1.  Repeal  the  prohibition  on  judicial  review. 

2.  As  long  as  a  small  business  can  prove  that  it  is,  or  it  will  be,  adversely 
impacted  by  a  regulation,  we  believe  the  firm  should  have  standing  and  be  al- 
lowed to  challenge  a  Reg-Flex  analysis  that  was  incorrectly  certified,  was  not 
done  at  all  or  was  flawed  in  its  analysis. 

3.  NFIB  believes  a  business  should  have  at  least  one  year— preferably  two — 
from  the  time  the  final  rule  is  published  to  challenge  the  Reg-Flex  analysis.  We 
oppose  requiring  businesses  to  have  commented  on  the  regulation  during  the 
initial  comment  period  in  order  to  have  standing  and  challenge  the  analysis  in 
court. 

4.  Courts  should  have  the  ability  to  "stay" — or  put  on  hold — federal  regula- 
tions before  them  if  they  question  the  Reg  Flex  analysis  and  the  potential  ad- 
verse econonuc  impact  on  small  businesses. 

5.  If  an  agency  continues  to  ignore  small  business  and  their  responsibilities 
under  Reg-Flex,  after  being  ordered  by  the  court  to  reconsider  their  Reg-Flex 
analysis,  the  court  should  have  the  ability  to  grant  such  other  relief  as  it  deems 
appropriate. 

6.  Finally,  we  believe  that  agencies  should  consider  not  only  the  direct  effects 
of  regulations,  but  the  indirect  effects  as  included  in  the  Contract  with  America. 

NFIB  is  committed  to  ensuring  small  business  owners  receive  strong  and  effective 
judicial  review  under  the  Regulatory  Flexibility  Act  and  look  forward  to  the  Presi- 
dent signing  a  bill  into  law  that  will  accomplish  this. 

The  Need  for  Broad  Regulatory  Process  Reform 

There  are  other  reforms  that  would  help  significantly  reduce  the  impact  of  the 
federal  regulatory  burden. 

Many  of  the  regulatory  reforms  that  NFIB  has  been  fighting  for  are  included  in 
the  Contract  with  America.  NFIB  supports  the  reforms  outlined  in  the  Contract 
with  America. 

One  of  these  reforms  would  be  to  strengthen  the  Paperwork  Reduction  Act  (PRA). 
Let  me  start  by  making  one  thing  clear — paperwork  is  regulation  and  regulation  is 
paperwork.  The  PRA,  signed  into  law  in  1980  like  the  Regulatory  Flexibility  Act, 
addresses  the  problem  ofgrowing  paperwork  burdens.  The  law  created  within  0MB 
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the  Office  of  Information  and  Regulatory  Affairs  (OIRA)  to  review  and  approve — or, 
if  too  burdensome  or  unnecessary,  disapprove — all  paperwork  requests  agencies 
want  to  impose  on  the  American  people.  However,  because  of  a  dispute  between 
Members  of  Congress  over  the  scope  of  its  role,  this  paperwork  reduction  office  has 
not  been  reauthorized  since  1989. 

The  law  was  further  weakened  by  a  Supreme  Court  decision.  Dole  v.  United  Steel- 
workers,  which  exempted  from  OmA's  review  any  government  forms  that  do  not 
have  to  be  returned  to  the  federal  government  (such  as  1-9  forms).  The  third  party 
paperwork  requirements  account  for  about  one-third  of  all  government  paperwork. 
There  has  also  been  a  problem  with  agency  noncompliance  with  the  Act. 

Lengthy  negotiations  in  both  Houses  of  Congress  finally  produced  a  compromise 
reauthorization  bill  last  year.  It  would  have  reasserted  a  central  role  for  OIRA  to 
act  as  the  government's  clearinghouse  for  paperwork  and  overturned  Dole  v.  United 
Steelworkers.  It  also  affirmed  a  five  percent  per  year  government  paperwork  reduc- 
tion goal. 

This  year  NFIB  hopes  Congress  will  go  even  further  to  control  and  reduce  the 
avoidance  of  government  paperwork  burying  small  business  owners.  First,  govern- 
ment paperwork  demands  on  small  business  need  to  be  reduced  by  10  percent  per 
year.  After  five  years  of  10  percent  reductions,  we  need  to  impose  a  paperwork 
budget.  The  only  way  government  would  be  allowed  to  create  new  paperwork  re- 
quirements would  be  to  eliminate  existing  requirements — quite  simply,  a  zero  sum 
game. 

Another  proposal  to  control  overzealous  regulations  would  be  to  enact  a  regulatory 
moratorium.  It  would  stop  the  bleeding  ana  allow  the  federal  government  to  take 
a  step  back  and  look  at  what  is  really  necessary  and  what  is  not. 

NFiB  supports  the  efforts  of  Congressman  Tom  DeLay  and  Congressman  David 
Mcintosh  to  pass  H.R.  450,  The  Regulatory  Transition  Act  of  1995.  They  are  to  be 
commended  for  their  efforts  to  craft  legislation  that  wiU  allow  the  government  to 
stop  the  steady  flow  of  new  rules  that  frustrate  small  business  owners,  while  at  the 
same  time  allow  the  promulgation  of  needed  regulations  to  continue. 

Under  H.R.  450,  a  regulatory  moratorium  would  be  imposed,  beginning  November 
9,  1994  and  ending  June  30,  1995,  on  new  rulemaking  actions  by  the  federal  govern- 
ment. The  President  would  be  required  to  publish  a  bst  of  all  regulatory  rulemaking 
actions  covered  by  the  moratorium  30  days  after  the  date  of  enactment.  Many  oner- 
ous regulations  that  could  harm  small  business  would  be  put  on  hold  and  have  to 
be  reevaluated. 

The  opponents  of  H  Jl.  450  paint  this  as  a  draconian  tactic  to  stop  the  government 
from  meeting  its  responsibilities  under  the  law.  They  portray  its  effect  as  harmful 
to  public  health  and  safety.  That's  not  H.R.  450's  mtent.  It's  meant  to  stop  the 
bleeding  and  force  the  regulators  to  step  back  and  reevaluate  the  impact  of  their 
actions  on  small  business  owners  and  over  other  regulated,  frustrated  citizens. 

Much  thought  and  effort  went  into  drafting  H.R.  450.  It  exempts  certain  needed 
regulations  from  the  overall  moratorium,  including  any  rule  that  would  streamline 
or  reduce  regulatory  or  administrative  action,  as  well  as  license  and  registration  ap- 
provals. 

More  importantly,  H.R.  450,  allows  for  "Emergency  Exceptions;  Exclusions.  In 
other  wor<fa,  "exceptions"  could  be  granted  in  response  to  written  requests  from 
agency  heads  via  E^cecutive  Order  by  the  President  because  of  an  "imminent  threat 
to  health  or  safety  or  other  emergency"  or  "for  the  enforcement  of  criminal  laws." 
Surely,  this  allows  government  to  continue  to  operate  to  protect  the  public  welfare. 

These  "^mei^ency  Exceptions;  Exclusions"  are  important  to  small  businesses  as 
well.  Indeed  some  regulation  is  required.  Small  business  owners  care  about  the  en- 
vironment in  which  they  live  and  do  business.  The  land  that  surrounds  them  is  part 
of  their  community  and  their  employees  are  like  family,  so  their  health  and  safety 
is  a  top  priority.  And  it  is  more  than  just  their  persond  relationship  with  their  em- 
ployees that  motivates  their  actions.  As  one  small  business  owner  from  Maryland 
said,  "Put  bluntly,  the  market  place  demands  a  safe  workplace.  You  cannot  afford 
to  do  otherwise.  H.R.  450,  the  regulatory  moratorium,  is  a  proper  step  toward  re- 
ducing the  growing  impact  of  regulation  on  small  business  owners. 

Beyond  these  two  very  important  regulatory  reforms  there  are  many  others  that 
should  be  considered.  For  example.  Congress  should  strengthen  private  property 
rights  protections  and  restrict  takings.  With  federal  land  regulation  continuing  to 
increase,  small  business  property  owners  are  increasingly  denied  the  use  of  their 
land  by  government  enforcement  of  environmental  laws.  The  language  of  the  U.S. 
Constitution's  Fifth  Amendment  must  be  reaffirmed:  The  federal  government  may 
not  "take"  private  land  without  paying  the  owner  fair  market  value.  In  a  recent 
NFIB  "Mandate  Ballot,"  81  percent  of  NFIB  members  said  landowners  should  be 
compensated  when  federal  actions  reduce  the  value  of  property. 
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Another  effective  tool  in  the  war  against  excessive  regulation  is  requiring  federal 
regulators  to  use  risk  assessment/cost  benefit  analysis  or  a  re^latory  impact  analy- 
sis when  writing  their  rules.  The  federal  government  often  unplements  new  laws 
and  regulations  without  any  thought  or  recognition  of  the  costs  imposed  on  busi- 
nesses and  jobs.  Congress  must  ensure  that  no  new  requirements  are  put  on  the 
books  unless  the  benefits  clearly  outweigh  the  costs  of  the  action  and  there  should 
be  a  clear  understanding  of  what  the  nation  is  getting  in  return.  NFIB  believes  that 
any  new  laws  or  regulations  must  provide  benefits  that  outwei^  costs  and  that  the 
methods  used  to  calculate  the  impact  are  reasonable  and  responsible.  Moreover,  sur- 
vey data  tells  us  NFIB  members  overwhelmingly  support  the  concept  of  a  regulatory 
impact  analysis  that  is  included  in  the  Contract  with  America. 

One  way  to  get  a  grip  on  the  skyrocketing  costs  of  reculations  is  to  establish  a 
regulatory  budget.  A  regulatory  budget  should  be  established  that  would  require 
federal  agencies  to  disclose  the  costs  their  regulations  will  impose  on  both  busi- 
nesses and  individuals.  NFIB  supports  this  projwsal  in  the  Contract  with  America 
that  ensures  that  the  growth  and  cost  of  regulation  is  curtailed. 

Finally,  agencies  should  be  required  to  sunset  regulations  every  five  years.  The 
federal  government  has  on  its  books  a  large  number  of  regulations  that  have  long 
since  outlived  their  effectiveness.  Regulations  should  not  have  a  life  of  their  own. 
A  requirement  to  sunset  and  reauthorize  all  government  regulations  would  force 
Congress  and  agencies  to  review  each  programs  merits  and  effectiveness  before  it 
can  be  reestablisned. 

Need  for  Review  of  Current  Laws 

Many  of  the  regulations  and  paperworic  reqruirements  that  have  frustrated  small 
business  owners  come  from  laws  which  are  aated  and  need  to  be  reviewed,  or  by 
laws  that  simply  restrict  small  business  owners  for  no  good  purpose.  One  simple 
way  for  Congress  to  ease  the  regulatory  burden  is  for  it  to  review  and  even  rewrite 
laws  such  as  the  Fair  Labor  Standards  Act  (FLSA),  the  Occupational  Safety  and 
Health  Act  (OSHA),  the  Americans  with  Disabilities  Act  (ADA)  and  Superfund,  to 
name  a  few. 

For  exemiple,  the  FLSA  is  one  of  the  worst  in  terms  of  the  paperworit  regulation 
it  imposes  on  small  employers.  NFIB  continuously  hears  complaints  from  our  mem- 
bers regarding  wage  and  hour  reporting  reauirements.  The  administrative  and  pa- 
perwork burdens  caused  by  this  law  should  oe  reduced  so  that  small  employers  can 
comply  more  effectively  and  avoid  costly  mistakes  that  could  shut  down  their  busi- 
nesses. 

Another  example  of  how  the  FLSA  is  outdated  is  the  overtime  requirements  it  im- 
poses. Unlike  public  sector  employers,  private  sector  employers  may  only  provide 
extra  financial  compensation  to  employees  for  overtime  work.  To  many  employees, 
additional  time  off  is  at  least  as  valuable  as  extra  money.  Yet,  the  law  prohibits  em- 
ployers from  offering  time-and-a-half  compensatory  time  instead  of  time-and-a-half 
monetary  premiums.  NFIB  believes  that  Congress  needs  to  fix  this  dated  regulation 
that  restricts  both  employer  and  employee. 

All  of  the  laws  mentioned  have  examples  of  regulations  that  are  not  small  busi- 
ness friendly  or  sensitive.  They,  and  a  host  of  other  old  statutes,  need  to  be  reviewed 
and  rewritten  where  needed. 

Conclusion 

Mr.  Chairman,  NFIB  small  business  owners  spoke  loudly  on  November  8.  Their 
message  to  Washington  was  plain  and  simple — get  government  off  our  backs,  out 
of  our  pockets,  and  off  our  land  so  we  can  do  wnat  we  do  best:  build  businesses, 
create  jobs,  provide  for  our  families  and  make  meaningful  and  constructive  contribu- 
tions. 

Strengthening  the  Regulatory  Flexibility  Act  is  a  great  place  to  start  to  help  them. 
But  please  do  not  stop  there.  I  strongly  urge  this  Conunittee  to  act  quickly  on  the 
regulatory  reforms  in  the  Contract  with  America  and  those  that  I  have  outlined  that 
move  beyond  it. 

The  regulatory  situation  for  small  business  is  approaching  crisis  proportion.  More 
and  more  small  businesses  are  being  literally  overwhelmed  by  regulations.  I  have 
given  you  the  horrifying  statistics  on  the  out  of  control  regulatory  freight  train. 
Please  do  not  let  this  train  wreck  another  small  business  and  keep  it  from  being 
the  engine  of  our  economy. 

Thank  you,  Mr.  Chairman,  for  allowing  me  to  testify  today  on  behalf  of  NFIB's 
over  600,000  small  business  owners.  I  thank  you  for  the  work  you  have  done  in  this 
area  already  and  I  thank  you  in  advance  for  your  leadership  on  these  issues  in  the 
104th  Congress. 
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Mr.  Gekas.  We  thank  you  and  we  will  return  to  you  momentar- 
ily. Mr.  Vladeck. 

STATEMENT  OF  DAVID  C.  VLADECK,  ESQ.,  PUBLIC  CITIZEN 
LITIGATION  GROUP 

Mr.  Vladeck.  Good  morning,  Mr.  Chairman.  I,  too,  submitted  a 
statement  for  the  record,  but  rather  than 

Mr.  Gekas.  Without  objection,  we  will  include  it  in  the  record. 

Mr.  Vladeck.  What  I  would  like  to  do  in  my  brief  time  before 
you  this  morning  is  to  summarize  four  brief  points.  I  recognize  that 
I  have  a  heavy  burden  of  persuasion  because  the  10  witnesses  that 
have  preceded  me  have.  All  supported  enthusiastically  the  amend- 
ments to  the  Regulatory  Flexibility  Act.  I  think  they  are  unwise 
and  I  would  like  to  explain  why. 

Let  me  start  out  by  agreeing  with  the  general  sentiment  that 
there  is  a  problem  here.  The  business  community,  particularly  the 
small  business  community,  has  a  legitimate  beef  with  the  regu- 
latory agencies  of  the  United  States  in  the  sense  that  too  often 
their  special  needs  are  not  taken  into  account  during  the  rule- 
making process. 

The  problem  is  not  one  of  ill  will  or  of  bad  faith  on  the  part  of 
the  regulators.  Rather,  it  is  that  the  communication  devices  that 
have  grown  up  to  allow  agencies  to  create  a  dialog  with  the  regu- 
lated community  simply  do  not  work  for  small  businesses  or  for 
community  groups  or  some  of  the  organizations  that  I  represent. 

The  principal  vehicle  by  which  agencies  communicate  their  infor- 
mational needs  to  the  regulated  puolic  is  the  Federal  Register.  And 
it  is  simply  too  late  in  tne  day  to  think  that  that  is  an  adequate 
vehicle  for  soliciting  public  input  in  the  rulemaking  process. 

The  rulemaking  process  these  days  is  a  very  passive  one  and 
agencies  do  not  have  the  resources  nor  the  ability  to  engage  in  the 
kind  of  outreach  that  may  be  needed  in  order  to  get  small  Dusiness 
involved  in  helping  frame  an  agency's  regulations.  And  if  the  com- 
mittee really  wants  to  help  solve  this  problem,  which  extends  far 
beyond  the  small  business  community,  one  thing  the  committee 
ought  to  do  is  to  see  whether  there  are  programs  that  could  be  put 
into  place  that  will  help  create  the  dialog  that  is  not  taking  place 
today. 

But  let  me  underscore  that  litigation  is  no  solution  to  this  prob- 
lem. If  you  look  at  the  average  small  business  which  has  just  been 
described,  it  does  not  have  the  resources  to  bring  these  kinds  of 
lawsuits.  I  have  litigated  administrative  law  cases  for  the  last  18 
years.  This  is  what  I  do.  And  the  notion  that  the  mom-and-pop  gro- 
ceiy  store  or  the  small  plumbing  supply  store  in  Indiana  is  going 
to  be  able  to  hire  a  lawyer  and  sue  OSHA  over  its  benzene  stand- 
ard if,  in  fact,  OSHA  failed  to  take  into  account  the  particular 
needs  of  small  business,  is  silly.  Those  cases  are  incredibW  expen- 
sive; they  are  incredibly  technical;  they  are  out  of  reach  for  small 
businesses. 

The  issues  that  are  raised  involve  very  complex  and  economic 
and  scientific  questions.  And  if  the  problem  is  communication,  liti- 
gation after-the-fact  is  no  way  to  solve  it.  What  is  worse  is  that  this 
bill  is  a  double-edged  sword  for  the  small  business  community  be- 
cause the  way  it  is  drafted,  DuPont  could  easily  sue  and  say,  *hold 


120 

on  for  a  minute,  OSHA  was  much  too  sensitive  to  small  business. 
OSHA  has  given  them  a  competitive  break." 

The  way  the  definitional  section  works  in  section  4003  of  the  act 
allows  this  statute  now  to  become  a  tool  to  force  even  stricter  regu- 
lation on  small  business.  It  is  an  unintended  consequence,  I  am 
sure,  but  it  is  a  problem. 

Last,  on  the  judicial  review  provision,  let  me  imderscore  one 
thing.  When  you  do  administrative  law  cases  like  this,  you  try  to 
avoid  litigating  on  procedural  issues  like  the  ones  raised  in  Reg 
Flex  because  if  you  win,  all  you  get  is  a  remand  back  to  the  agency 
with  a  direction  to  re-do  the  rule  with  better  procedures.  That  is 
akin  to  kissing  your  cousin.  Because  you  go  back  before  the  agency 
and  the  agency  does  a  better  job  and  ultimately  readopts  the  rule 
in  substantially  the  same  form.  You  have  wasted  an  enormous 
amoimt  of  resources  litigating  this  case  and  yet  you  have  achieved 
no  substantive  benefit. 

Let  me  turn  now  to  the  judicial  review  provision.  If  there  is  to 
be  judicial  review,  please  fix  this  bill.  What  you  have  inadvertently 
done,  I  suspect,  is  wreak  havoc  on  the  Federal  courts.  If  Reg  Flex 
analyses  are  subject  to  judicial  review,  you  must  tell  the  courts  in 
what  court  and  when  review  may  be  obtained.  The  way  this  bill  is 
drafted,  if,  for  example,  an  agency  initially  certifies  that  there  will 
not  be  a  significant  impact  on  small  business,  that  decision  is  im- 
mediately judicial  reviewable  in  a  district  court  even  before  the 
rule  is  issued. 

On  the  other  hand,  suppose  the  bill  is  not  changed,  the  rule  is 
issued,  people  rely  on  it,  small  businesses,  large  businesses  invest 
money.  There  is  a  reliance  interest.  Yet  7  years  down  the  road,  or 
2  years  down  the  road,  a  small  business  says  "hold  on  for  a  minute, 
we  don't  like  this  bill.  We  don't  like  this  rule."  Does  it  make  any 
sense  at  all  to  let  a  Federal  judge  at  that  point,  after  people  have 
invested  time  and  money  in  complying  with  the  bill,  sweep  it  aside 
because  the  Reg  Flex  analysis  prepared  years  before  is  somehow 
deficient? 

I  would  say,  no.  That  is  why  every  time  Congress  authorizes  ju- 
dicial review  of  final  agency  rules.  Congress  by  and  large  puts  a 
time  deadline  in.  You  cannot  allow  this  process  to  be  open-ended. 
There  was  testimony  earlier  this  morning  about  how  the  APA  con- 
tains time  limits.  That  is  wrong.  Judicial  review  provisions  contain 
time  limits  not  the  APA. 

The  only  general  statute  of  limitation  that  runs  against  the  Gov- 
ernment is  6  years,  and  it  would  be  a  colossal  mistake  to  let  that 
statute  of  limitation  govern  when  it  comes  to  review  of  Reg  Flex 
decisions. 

My  final  point  is  on  the  "indirect  effects"  aspects  of  this  bill.  Five 
years  ago  or  so  there  was  a  case  challenging  the  failure  of  an  agen- 
cy to  do  a  good  job  on  a  Reg  Flex  analysis  before  the  D.C.  circuit. 
And  one  of  the  arguments  the  small  business  made — and  by  the 
way,  there  has  been  judicial  review  of  the  adequacy  of  Reg  Flex 
analyses  for  the  last  10  years.  The  D.C.  circuit  has  decided  several. 
But  in  the  course  of  this  case,  the  argument  was  made  the  agency 
had  failed  by  not  appropriately  analyzing  the  indirect  effects.  Judge 
Bork,  who  wrote  the  panel  opinion  in  that  case,  said  we  are  not 
going  to  throw  the  agency  into  that  brier  patch. 
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No  one  can  define  the  term,  "indirect  effects."  What  regression  is 
going  to  be  acceptable?  First  tier  effects,  second  tier  effects,  third 
tier  effects,  fourth  tier  effects?  How  far  down  the  road  will  you 
force  an  agency  to  go?  And  unless  you  are  prepared  to  define  the 
term,  you  are  saddling  agencies  with  an  undoable  mandate  in  try- 
ing to  assess  what  you  mean  and  it  is  your  word.  It  is  Congress' 
word  when  you  use  the  term,  "indirect  effects."  You  must  define  it. 

I  think  there  is  much  to  be  said  about  the  concerns  raised  by 
small  business  in  terms  of  the  lack  of  dialog  between  administra- 
tive agencies  and  their  special  needs.  But  the  proposals  in  title  VI 
of  the  Job  Creation  Act  are  not  a  sensible  way  to  fix  that  problem. 
Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Vladeck  follows:] 

Prepared  Statement  of  David  C.  Vladeck,  Esq.,  Pubuc  Citizen  Litigatign 

Group 

Mr.  Chairman  and  members  of  the  Committee,  thank  you  for  the  opportunity  to 
testify  this  morning  on  the  Amendments  to  the  Regulatorv  Flexibility  Act,  set  forth 
as  Title  VI  in  the  Job  Creation  and  Wage  Enhancement  Act  of  1995.  These  amend- 
ments are  designed  to  reinforce  the  Regulatory  Flexibility  Act  by  subjecting  agency 
decisions  under  the  Act  to  judicial  review  and  giving  the  Small  Business  Adminis- 
tration a  greater  role  in  asserting  the  interests  oi  small  businesses  during  the 
course  of  agency  rulemaking. 

I  am  a  lawyer  with  Pubhc  Citizen  Litigation  Group,  the  legal  arm  of  Public  Citi- 
zen, Inc.,  a  nationwide  advocacy  organization  with  over  100,000  members  that  has 
long  been  an  active  participant  in  the  development  of  regulations  before  federal 
agencies.  I  am  also  a  public  member  of  the  Administrative  Conference  of  the  United 
States. 

Public  Citizen  has  serious  reservations  about  the  wisdom  of  the  proposals  em- 
bodied in  the  proposed  Regulatory  Flexibility  Amendments.  As  we  read  the  proposed 
amendments,  they  seek  to  accomplish  three  main  goals: 

Repeal  the  current  preclusion  of  judicial  review  set  forth  in  5  U.S.C.  611; 

Require  agencies  to  consider  the  "indirect  effects  of  the  rule"  as  well  as 
its  direct  effects  in  determining  whether  a  regulatory  flexibility  analysis  is 
needed;  and 

Enlarge  the  role  accorded  to  the  Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  ("SBA")  by  riving  him  or  her  the  opportunity  to 
comment  on  proposed  rules  prior  to  their  publication  in  the  Federal  Reg- 
ister. 

As  I  mentioned,  Public  Citizen  has  reservations  about  these  proposals  because  we 
do  not  believe  that  they  will  solve  the  problem  identified  by  their  sponsors.  In  fact, 
we  believe  that  the  proposals  will  be  counterproductive  because  they  will  further  en- 
cumber an  already  overburdened  regulatory  process. 

Before  turning  to  the  specific  proposals,  let  me  assure  the  Subcommittee  that  I 
am  not  unmind^l  of  the  problems  faced  by  small  business  and  the  burdens  that 
can  be  imposed  on  small  business  by  federal  regulation.  Nor  do  I  take  issue  with 
the  idea,  embodied  in  the  Regulatory  Flexibility  Act,  that  special  consideration 
should  be  given  to  small  entities  because  they  are  more  easily  overlooked  in  the  reg- 
ulatory process  than  are  their  larger  counterparts.  Small  entities  generally  cannot 
devote  staff  resources  to  follow  regulatory  developments  and  are  less  likely  to  have 
their  interests  represented  by  trade  associations  or  lobbjrists.  Thus,  it  is  no  surprise 
that  agencies  sometimes  fail  to  take  into  account  the  unicme  needs  of  small  business 
entities  when  engaging  in  rulemaking.  I  would  point  out,  however,  that  this  problem 
extends  not  simply  to  small  businesses,  but  to  other  groups  that  lack  a  cohesive  in- 
stitutional voice  in  the  rulemaking  process,  including  consumer  and  worker  groups 
(only  11%  of  the  private  sector  work  force  belongs  to  labor  unions). 

Although  a  problem  may  exist,  the  answer  does  not  lie  with  H  Jl.  9.  In  our  view, 
the  problem  stems  not  from  an  unwillingness  of  agencies  to  be  sensitive  to  and  re- 
spond to  the  special  problems  of  small  business.  Rather,  the  problem  is  that  agen- 
cies often  lack  an  understanding  of  the  special  needs  of  the  small  business  commu- 
nity and  have  no  ready  way  to  ascertain  tnose  needs. 

Id.  our  view,  the  heart  of  the  problem  is  the  passive  nature  of  the  rulemaking 
process.  Through  advance  notices  of  proposed  rulemaking,  requests  for  information. 
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and  ultimately  notices  of  proposed  rulemaking — all  published  in  the  Federal  Reg- 
ister— agencies  make  a  concerted  effort  to  solicit  input  from  all  sectors  of  the  econ- 
omy and  the  public.  But  if  those  comments  are  not  forthcoming  because  small  busi- 
ness owners  are  not  avid  readers  of  the  Federal  Register,  there  is  little  that  agen- 
cies can  do  to  obtain  their  input.  Few  agencies  have  the  resources  to  conduct  mean- 
ingful outreach  to  encourage  small  business  groups  to  participate  actively  in  agency 
rulemakings.  At  most,  an  agency  will  hold  hearings  in  a  couple  of  cities  outside  of 
Washington,  D.C.,  or  maul  notices  to  trade  pubhcations  which  reach  small  busi- 
nesses, but  resource  constraints  make  it  impossible  for  agencies  to  do  more. 

Thus,  we  do  not  part  company  with  the  sponsors  of  H.K.  9  in  terms  of  recognizing 
that  the  needs  of  small  business  at  times  go  unaddressed  by  regulatory  agencies. 
Where  we  part  company  is  with  the  solutions  that  are  embodied  in  Title  VI  of  H  Jl. 
9.  In  my  view,  each  of  the  proposals  set  forth  in  Title  VI  would  make  little  or  no 
difference  in  the  way  that  agencies  address  the  concerns  of  small  business  while, 
at  the  same  time,  it  is  clear  that  each  of  these  proposals  would  seriously  hamper 
the  ability  of  agencies  to  respond  promptly  to  important  societal  needs. 

To  the  extent  that  we  can  envision  a  way  to  ameliorate  this  dilemma,  it  would 
be  to  recognize  that  process-laden  statutes  like  the  Regulatory  Flexibility  Act  cannot 
create  a  meaningful  dialogue  between  agencies  and  those  elements  oi  society — in- 
cluding small  business  owners — who  are  most  directly  affected  by  regulation.  The 
Act  can  only  ensure  that,  once  agencies  have  received  input  from  small  businesses, 
they  take  it  into  account  in  fashioning  their  regulations.  To  encourage  more  dia- 
logue, Congress  must  give  agencies  the  money  and  the  mandate  to  ensure  that 
small  businesses  are  iniormea  about  regulatory  initiatives  and  that  their  voices  are 
heard.  Nothing  in  H.R.  9  furthers  that  goal. 

Let  me  now  turn  to  each  of  the  specinc  proposals  contained  in  H.R.  9. 

1.  Repeal  Section  Sll's  Limitations  on  Judicial  Review.  The  proposal  to  eliminate 
5  U.S.C.  611  and  therefore  subject  decisions  under  the  Regulatory  Flexibilitv  Act  to 
judicial  review  is  unsound.  Because  Public  Citizen  generally  favors  judicial  review 
provisions,  I  want  to  clearly  set  forth  the  reasons  why  we  do  not  favor  repeal  of  sec- 
tion 611, 

Section  611  precludes  review  of  virtually  any  action  taken  under  the  Regulatory 
Flexibility  Act.  For  the  purposes  of  this  discussion,  however,  I  assume  that  the  Sub- 
committee is  concerned  about  preclusion  of  review  of  only  two  types  of  agency  ac- 
tion: first,  an  agency's  certification  that  a  rule  would  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small  entities,  and  hence  no  regulatory  flexibility 
analvsis  need  be  prepared;  and  second,  the  actual  contents  of  a  final  regulatory 
flexibility  analvsis  complies  with  the  Act. 

WhUe  repeal  of  section  611  may  be  viewed  as  a  way  to  restore  to  small  business 
the  rights  of  review  that  are  available  to  others,  that  is  not  the  case.  With  regard 
to  the  first  point,  existing  case  law  makes  clear  that,  notwithstanding  section  611, 
small  entities  may  challenge  an  agency's  certification  that  a  rule  would  not  have  a 
significant  economic  impact  on  small  entities.  Mid-Tex  Electric  Cooperative.  Inc.  v. 
FERC,  773  F.2d  327  (D.C.  Cir.  1985).  Moreover,  it  is  clear  as  a  matter  of  basic  ad- 
ministrative law  that,  if  the  impact  of  a  rule  on  small  entities  is  placed  in  issue  dur- 
ing the  public  comment  period,  a  court  may  review  that  issue  even  where  an  agency 
has  certified  that  it  neea  not  prepare  a  regulatory  flexibility  analysis.  Thompson  v. 
Clark,  741  F.2d  401  (D.C.  Cir.  1984).  Consequently,  in  practical  terms,  small  busi- 
nesses now  have  the  same  ri^ts  of  review  as  other  parties. 

As  to  the  second  point,  regarding  challenges  to  the  contents  of  regulatory  flexibil- 
ity analyses,  repealing  section  611  would  pve  small  businesses  a  right  to  judicial 
review  currently  denied  to  other  parties.  Under  Executive  Order  12,866,  agencies 
are  required  to  prepare  regulatory  impact  analyses  for  major  rules,  which  include 
all  rules  likely  to  impose  an  annual  effect  on  the  economy  of  $100  million  or  more 
(as  was  also  the  case  under  Executive  Order  12,291).  These  regulatory  analyses 
comprise  the  vast  bulk  of  analyses  prepared  by  agencies,  apart  from  those  required 
by  the  Regulatory  Flexibility  Act.  Yet  regulatory  analyses  prepared  in  accordance 
with  the  Executive  Order  are  not  judicially  reviewable.  See  §10,  Executive  Order 
12,866.  Thus,  the  bar  to  judicial  review  in  section  611  places  small  entities  in  pre- 
cisely the  same  position  as  everyone  else  who  might  disagree  with  the  contents  of 
a  regulatory  analysis. 

Moreover,  it  is  wrong  to  assume  that  regulatory  analyses — including  both  those 
prepared  under  the  Act  and  those  prepared  pursuant  to  the  Executive  Order — do 
not  play  a  role  in  judicial  review  of  agency  action.  While  there  is  a  bar  to  judicial 
review  of  the  analysis,  section  611(b)  makes  clear  that  "[wjhen  an  action  for  judicial 
review  of  a  rule  is  instituted,  any  regulatory  flexibility  analysis  for  such  review  shall 
constitute  part  of  the  whole  record  of  agency  action  in  connection  with  the  review." 
Accordingly,  in  the  event  that  a  small  business  entity  can  demonstrate  that  a  regu- 
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latoiT  flexibility  analysis  has  not  been  prepared  in  accordance  with  the  dictates  of 
the  Act  and  that  the  agency  is  therefore  unable  to  provide  substantive  grounds  sup- 
porting the  rule  as  applied  to  small  businesses,  then  a  reviewing  court  would  have 
grounds  to  invalidate  the  rule.  Mid-Tex  Electric  Cooperative,  773  F.2d  at  340—42; 
Smali  Refiner  Lead  Phase-Down  Task  Force  v.  EPA,  705  F.2d  506,  637  (D.C.  Cir 
1983). 

In  the  same  vein,  if  the  agency  fails  to  respond  to  comments  raising  a  clearly 
available  alternative  that  would  be  less  burdensome  to  small  entities,  that  too  would 
be  grounds  for  invalidating  the  rule.  Id.;  See  also  Vericuil,  A  Critical  Guide  to  the 
Regulator  Flexibility  Act,  1982  Duke  L.  J.  212,  263  n.282  (citing  legislative  history 
of  the  Regulatory  Flexibility  Act).  For  these  reasons,  it  is  wrong  to  assume  that  re- 
pealing 611  would  level  the  playing  field  between  small  business  entities  and  every- 
one else;  it  would  not.  Instead,  it  would  give  to  small  business  rights  in  court  that 
no  one  else  has. 

There  is  another  important  reason  to  retain  section  611.  Although  I  recognize  that 
this  effect  is  probably  unintended,  if  this  provision  is  repealed,  Congress  will  none- 
theless be  seen  as  having  authorized  actions  to  challenge  actions  taken  under  sec- 
tions 602  and  610  of  the  Act,  concerning  the  regulatory  agenda  and  periodic  review 
of  existing  rules,  or  any  procedural  deasions  under  608  and  609  of  the  Act.  What- 
ever justincations  there  may  be  to  permit  substantive  judicial  review  regarding  an 
agency's  certification  or  the  contents  of  a  regulatory  flexibility  analysis,  they  surely 
do  not  apply  to  these  other  procedural  aspects  of  the  Act.  In  fact,  the  consequences 
of  such  an  action  could  be  calamitous.  For  instance,  opening  the  courthouse  door  to 
challenges  to  the  adequacy  of  an  agency's  regulatory  agenda  would  give  business 
and  other  interest  groups  license  to  utigate  an  agency's  priority  setting — an  activity 
that,  with  few  exceptions,  is  generally  immune  from  judicial  review.  There  is  no  rea- 
son to  condemn  agencies  to  that  fate.  And  this  is  iust  one  of  many  adverse  con- 
sequences that  would  follow  repeal  of  section  611,  wnich  I  cannot  imagine  were  en- 
visioned by  H.R.  9's  sponsors. 

Relaxing  restrictions  on  judicial  review  will  be  of  little  help  to  the  small  busi- 
nesses that  are  the  intended  beneficiaries  of  this  legislation.  The  impetus  behind 
these  amendments  is  to  protect  small  businesses  that  do  not  have  the  economic  re- 
sources to  monitor  agency  rulemakings  on  a  consistent  basis.  But  if  that  is  the  case, 
it  is  unreasonable  to  suppose  that  they  will  be  able  to  afford  the  judicial  review  of- 
fered by  the  proposed  amendments.  Have  no  illusions  about  this  point:  judicial  re- 
view 01  agency  action  is  neither  inexpensive  nor  quick.  The  costs  that  inevitably  are 
incurred  in  litigation  far  outstrip  those  associated  with  participating  before  an  agen- 
cy. If  small  businesses  cannot  afford  that  participation,  they  surely  cannot  aiford 
litigation. 

Rather,  repeal  of  section  611  will  create  new  opportunities  for  trade  associations 
(with  small  business  members)  to  challenge  the  regulatory  flexibility  analysis  on 
every  conceivable  ground,  as  well  to  attack  the  rule  on  its  merits.  This  consequence 
will  not  only  force  the  agency  to  anticipate  and  address  during  the  rulemaking  all 
possible  avenues  of  legal  challenge — which  will  slow  the  rulemaking — but  will  also 
enmesh  courts  in  satellite  issues  regarding,  for  example,  the  adequacy  of  the  eco- 
nomic inquiry  in  the  regulatory  flexibility  analysis. 

Finally,  the  bill  leaves  unaddressed  tHe  critical  question  of  timing.  Nothing  in  the 
bill  would  forbid  litigation  challenging  the  adequacy  of  a  regulatory  flexibility  analy- 
sis prior  to  the  final  issuance  of  the  regulation.  Unless  that  problem  is  rectified,  this 
bill,  if  adopted,  could  easily  subject  agencies  to  multiple  challenges,  possibly  in  dif- 
ferent jurisdictions  and  maybe  even  in  different  courts,  to  a  single  rule — one  chal- 
lenge to  the  adequacy  of  the  regulatory  flexibility  analysis  (which  would  be  brought 
in  district  court,  since  no  forum  is  specifically  stated  in  the  Act)  and  a  second  sub- 
stantive challenge  to  the  rule  (which  might  well  be  in  the  court  of  appeals,  depend- 
ing on  the  juris£ctional  provision  the  petitioner  relies  upon).  That  result  is  indefen- 
sible from  a  policy  standpoint  and  neeos  to  be  addressed. 

For  these  reasons,  Public  Citizen  does  not  support  the  repeal  of  section  611. 

2.  Requirine  Agencies  to  Consider  the  Indirect  Effects  of  a  Rule  in  Preparing  Regu- 
latory Flexibility  Analyses.  Since  I  am  not  an  economist,  I  cannot  authoritatively  tell 
this  Subcommittee  that  it  would  be  impossible  for  agencies  to  consider  the  "indirect 
eflects"  of  a  rule.  But  I  can  tell  you  tnat  this  requirement  would  place  enormous 
and  unwarranted  burdens  on  agencies,  especially  since  no  limitation  whatsoever  has 
been  placed  on  this  term  by  the  proposed  statutory  language.  The  issue  of  whether 
an  agency  must  consider  "indirect  efiects"  was  discussed  at  some  length  in  the  Mid- 
Tex  Electric  Cooperative  opinion  authored  by  then-Circuit  Judge  Rotert  H.  Bork.  In 
rejecting  a  claim  that  the  Regulatory  Flexibility  Act  as  currently  drafted  required 
an  agency  to  assess  indirect  eflects.  Judge  Bork  stated  that  "Congress  did  not  intend 
to  require  that  every  agency  consider  every  indirect  effect  that  any  regulation  might 
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have  on  small  businesses  in  any  stratum  of  the  national  economy.  That  is  a  very 
broad  and  ambitious  agenda  .  .     ."  773  F.2d  at  343. 

Judge  Bork's  remarks  coun£«l  caution  here.  Requiring  agencies  to  assess  indirect 
costs  in  every  case  places  an  enormous  burden  that  should  not  be  imposed  li^tly. 
Not  only  would  agencies  have  to  analyze  the  second  and  third-tier  effects  of  their 
rules,  but,  in  order  to  conduct  that  analysis,  agencies  would  have  to  greatly  expand 
their  information  collection  activities  to  ensure  that  they  have  adequate  data  on 
which  to  make  these  assessments.  Paradoxically,  requiring  agencies  to  assess  indi- 
rect costs  would  compel  agencies  to  step  up  their  information  collection  activities 
considerably,  which  is  likely  to  impose  additional  burdens  on  small  entities,  not 
lessen  existing  burdens. 

In  terms  of  tun  agency's  responsibilities  under  the  Regulatory  Flexibility  Act,  the 
burden  imposed  by  this  amendment  would  be  manifest  in  two  ways.  First,  agencies 
will  have  to  try  to  take  indirect  effects  into  account  when  preparing  initial  and  final 
regulatory  flexibility  analyses.  That  requirement  may  or  may  not  be  impossible;  but 
it  will  surely  require  considerable  additional  labor  by  the  agency.  Second,  and  more 
problematic,  the  requirement  will  compel  agencies  to  prepare  regulatory  flexibility 
analyses  even  where  a  proposed  regulatory  action  would  have  only  an  indirect  eco- 
nomic effect  on  small  business.  Under  this  formulation,  it  is  a  virtual  certainty  that 
the  certification  process  spelled  out  in  section  605(b)  will  be  a  dead  letter  because 
any  agency  action  of  any  consequence  will  at  least  arguably  have  an  indirect  impact 
on  small  entities.  Thus,  agencies  will  be  relegated  to  having  to  prepare  a  regulatory 
flexibility  analysis  for  every  rule,  a  consequence  irreconcilable  with  section  605(b). 

Moreover,  such  a  requirement  appears  incompatible  with  other  provisions  of  the 
Act.  Most  ftindamentally,  section  603  of  the  Act  specifies  the  contents  of  regulatory 
flexibility  analyses,  but  it  speaks  in  terms  of  direct  effects.  See  §603(bX3)  (analysis 
need  address  only  those  small  entities  "to  which  the  rule  will  apply");  §603(bX4) 
(analysis  must  contain  "a  description  of  the  projected  reporting,  recordkeeping  and 
other  compliance  ret^uirements  of  the  proposed  rule,  including  an  estimate  of  the 
classes  of  small  entities  that  will  be  subject  to  the  requirement.  ).  Furthermore,  sec- 
tion 605(a)  contemplates  that  regulatory  flexibility  analyses  will  routinely  be  pre- 
pared in  conjunction  with  the  analyses  recjuired  by  the  Executive  Orders  governing 
regulatory  review.  Yet,  under  the  new  Clinton  Executive  Order,  the  regulatory  anal- 
yses required  for  0MB  explicitly  cover  only  the  "direct  cost  both  to  government  in 
administering  the  regulation  and  to  businesses  and  others  in  complying  with  the 
regulation."  Executive  Order  No.  12,866,  §6(aX3XCXii).  There  is  no  requirement 
that  indirect  costs  be  assessed.  Accordingly,  the  new  proposal  would  also  render 
605(a)  a  dead  letter,  since  the  analysis  required  under  the  Regulatory  Flexibility  Act 
would  be  far  broader  than  that  required  by  any  other  law  or  Executive  Order.  This 
result  is  an  additional  reason  for  rejecting  this  amendment. 

3.  Providing  SBA's  Chief  Counsel  for  Advocacy  Advance  Notice  of  Proposed  Rules. 
This  aspect  of  the  amendments  would  require  each  agency  to  provide  the  SBA's 
Chief  Counsel  for  Advocacy  30  days  advance  notice  of  the  publication  of  any  notice 
of  proposed  rulemaking,  and  to  ftimish  the  SBA  a  copy  of  tne  proposed  rule,  a  copy 
of  the  initial  regulatory  flexibility  analysis,  or  a  certification  that  an  analysis  is  not 
required  and  an  explanation  for  that  determination.  In  the  event  that  the  Chief 
Counsel  for  Advocacy  opposes  the  rule,  the  agency  must  publish  both  the  Chief 
Counsel's  opposition  and  the  agency's  response  m  its  Federal  Register  notice  accom- 
panying the  proposed  rule. 

We  oppose  this  provision.  For  the  past  12  yeairs.  Public  Citizen,  labor  unions,  envi- 
ronmental organizations,  and  other  public  interest  groups  have  opposed  giving  any 
Executive  Branch  entity  preferred  access  to  pre-publication  copies  of  proposed  rules. 
We  have  done  so  both  to  avoid  the  needless  delays  that  plague  our  administrative 
process  and  to  avoid  off-the-record  interventions  in  agency  rulemakings.  Under  Ex- 
ecutive Order  12,291,  agencies  were  required  to  submit  all  proposed  rules  to  the  Of- 
fice of  Management  and  Budget  ("0MB  )  prior  to  publication,  and  we  vigorously  op- 
posed that  feature  of  the  Executive  Order.  President  Clinton  understood  the  mis- 
chief such  a  regime  can  cause  and  dramatically  curtailed  that  requirement  in  the 
new  Executive  Order  governing  regulatory  review.  The  new  Clinton  Order  requires 
that  only  a  limited  number  of  major  rules  be  submitted  to  0MB  for  clearance  prior 
to  publication. 

H.R.  9  marks  a  sharp  departure  from  the  theory  of  the  new  Executive  Order, 
which  is  to  streamline  the  regulatory  process.  Most  observers  recognize  that  the  reg- 
ulatory process  is  presently  encrusted  with  procedural  requirements  which  drain  its 
vitality.  As  the  non-partisan  Administrative  Conference  of  the  United  States  has 
stressed,  the  rulemaking  process  is  already  ossified  nearly  to  the  point  of  being  dys- 
functional with  multiple  hurdles  that  agencies  must  clear  in  order  to  publish  pro- 
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posed  and  final  rules.  Adding  yet  another  layer  of  procedures,  which  will  entail  an 
additional  30  days'  delay,  is  unwarranted. 

Moreover,  the  proposal  fails  to  demonstrate  how  this  review  would  interact  with 
OMB's  review  of^major  rules.  As  we  read  H.R.  9,  submission  of  a  pre-publication 
proposal  to  the  SBA  would  have  to  await  final  0MB  clearance,  smce  only  then 
would  an  agency  be  certain  as  to  the  substance  of  its  proposal.  But  if  that  is  the 
case,  then  H  Jl.  9  requires  agencies  to  delay  issuing  a  proposed  rule  that  presum^ibly 
is  ready  for  publication  for  30  days  just  to  give  the  SBA  an  opportunity  to  register 
its  opposition.  Of  course,  SBA  has  that  opportunity  now  as  part  of  the  normal  notice 
and  comment  process.  It  also  has  the  opportunity  to  raise  its  concerns  with  0MB, 
especially  since  the  new  Executive  Order  requires  agencies  to  pay  special  attention 
to  the  needs  of  small  businesses  in  rulemakmg.  Executive  Order  12,866,  §  l(b)(ll). 

Moreover,  if  Congress  wants  to  ensure  that  the  Chief  Counsel  for  Advocacy's 
views  are  taken  into  account,  it  should  reauire  agencies  to  respond  to  any  opposition 
voiced  by  the  Chief  Counsel  in  writing  and  on  the  record.  And  if  Congress  so  desires, 
it  could  also  require  that  this  exchange  be  published  £dong  with  the  text  of  the  agen- 
qr's  final  rule,  which  would  ensure  that  the  public  is  lully  apprised  of  the  Chief 
Counsel's  views  and  that  a  reviewing  court  womd  have  easy  access  to  both  the  Chief 
Counsel's  objections  and  the  agency's  response.  But  it  is  not  sound  policy  to  delay 
important  regulatory  initiatives  an  additional  30  days  merely  to  give  this  inter- 
change greater  prominence. 

I  understand  that  the  focus  of  these  hearings  are  on  Title  VI  of  H.R.  9.  But  I  also 
recognize  that  this  Subcommittee  has  jurisdiction  over  Titles  VII  and  VIII  of  H.R. 
9,  and  I  want  to  take  this  opportunity  to  offer  brief  comments  on  each  of  those  pro- 
visions. 

Title  vn 

Title  VII  of  H.R.  9  calls  for  several  dramatic  amendments  to  the  Administrative 
Procedure  Act,  including  a  far  broader  mandate  for  the  preparation  of  Regulatory 
Impact  Analyses  (RIAs),  a  requirement  that  all  notices  of  proposed  rulemakings  be 
preceded  by  an  advance  notice  of  intent  to  propose  a  rule,  a  requirement  that  an 
agency  hold  a  hearing,  if  it  is  rec[uested  to  ao  so  by  100  or  more  people,  and  a  re- 
quirement that  0MB  approve  each  RIA.  We  oppose  each  of  these  proposals  for  a 
variety  of  reasons,  although  there  is  one  central  reason  to  be  skeptical  about  the 
wisdom  of  them  all.  As  we  have  said,  the  regulatory  process  is  already  far  too  en- 
cumbered to  work  efficiency,  and  it  is  counterproductive  to  layer  on  additional  proce- 
dures, as  Title  VII  would  do.  Moreover,  assessed  individually,  each  of  the  proposals 
embodied  in  Title  VII  is  flawed. 

1.  Advance  Notice.  The  only  purpose  an  advance  notice  of  intent  to  regulate  would 
serve  is  to  delay  the  commencement  of  the  rulemaking  process.  This  provision  can- 
not be  defended  on  the  grounds  that  it  is  needed  to  provide  notice  to  the  regulated 
community.  For  the  past  15  years,  each  agency  has  had  to  publish  in  the  Federal 
Register,  on  a  semi-annual  basis,  its  agenda,  including  contemplated  but  not  yet  ini- 
tiated rulemakings.  Thus,  agencies  already  provide  ample  notice  of  their  intention 
to  regulate.  Making  matters  worse.  Title  Vll  proposes  that  agencies  publish  draft 
RIAs  at  the  time  they  give  notice.  Having  to  prepare  a  detailed  RIA  before  even  pro- 
posing a  rule  wiU  squander  scarce  agency  resources  and  require  enormous  commit- 
ments of  time  and  money  before  an  agency  has  even  decided  to  issue  a  rule.  This 
result  is  indefensibly  bad  policy. 

2.  Expanded  Use  of  RIAs.  This  bill  proposes  to  repeal  by  legislation  President 
Clinton^  Executive  Order  and  replace  it  with  a  rigid,  sweeping  regulatory  review 
process  and  RIA  requirements  far  more  onerous  and  far-reaching  than  in  any  prior 
Executive  Order,  including  the  one  issued  by  President  Reagan.  This  result  too  is 
bad  policy.  There  are  several  aspect  of  the  proposal  that  are  of  particular  concern. 
First,  the  redefinition  of  "major  rule"  to  include  rules  that  afTect  more  than  100  com- 
panies or  impose  compliance  costs  of  $1  million  on  a  single  company  is  far  too  broad 
and  will  sweep  virtually  every  rule  into  the  major  rule  category. 

Second,  the  proposed  RIA  requirements  themselves  are  far  too  onerous  and  agen- 
cy compbance  will  be  time-consuming  and  expensive  for  agencies  to  comply  with. 
For  example,  in  testimony  yesterday,  the  FDA  estimated  that  compliance  with  this 
requirement  would  cost  $100,000  per  rule.  In  this  era  of  concern  for  "unfunded  man- 
dates," Title  VII  is  a  classic  unfunded,  placing  enormous  financial  burdens  on  agen- 
cies without  helping  the  agencies  pay  for  them.  Moreover,  the  substantive  standards 
embodied  in  the  Act,  especially  §7004(cXll)  (that  the  "benefits  outweigh  the  cost" 
of  compliance)  go  well  beyond  those  in  the  Reagan  Executive  Order  and  suggest  that 
a  new  rule  may  not  be  adopted  unless  the  agency  can  show  that  the  benefits  are 
greater  than  the  costs.  That  mandate  would  collide  head  on  with  many  statutes, 
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such  as  the  Occupational  Safety  and  Health  Act,  which  forbid  reliance  on  cost'bene- 
fit  concerns  when  setting  health  standards. 

Finally,  Title  VTI  is  flawed  because  it  leaves  unaddressed  three  critical  questions 
which  have  been  answered  by  the  prior  Executive  Orders  which  it  would  replace. 
For  example:  What  about  judicial  review?  No  prior  Executive  Order  permitted  RIAs 
to  be  reviewable,  but  the  absence  of  a  provision  precluding  judicial  review  will  likely 
be  read  by  the  courts  as  a  green  light  to  go  ahead  and  review  the  adequacy  of  RIAs. 
That  is  a  bad  idea,  for  the  reasons  discussed  above.  In  addition,  what  about  exemp- 
tions from  the  RIA  requirements  for  rules  subject  to  judicial  or  statutoiy  deadlines? 
This  issue  must  be  t^en  into  account  and  resolved  oy  Congress.  And  finally,  what 
about  openness?  President  Clinton's  Executive  Order  ensures  that  the  regulatory  re- 
view process  is  an  open  one:  Making  the  process  transparent  ought  to  be  a  goal  that 
transcends  party  politics,  especially  since  Title  VII  would  give  0MB  unprecedented 
veto  power  over  agency  RIAs  (and,  consequently,  over  all  agency  rules). 

3.  Mandatory  Hearings.  Mandatory  hearings  are  simply  another  layer  of  unneces- 
sary procedure.  Agencies  have  the  discretion  under  existing  law  to  hold  hearings 
and  often  do.  However,  prescribing  hearings  on  a  universal  basis  makes  little  sense, 
since  there  are  many  rules  that  simply  do  not  warrant  the  time  or  expense  of  a  pub- 
lic hearing.  Compounding  the  problem  is  the  fact  that  the  triggering  event — re- 
quests from  100  commenters — is  easy  to  manufacturer,  giving  opponents  of  a  rule 
an  easy  way  to  delay  considerably  the  issuance  of  the  rule. 

4.  0MB  Veto  Power.  Entrusting  0MB  with  veto  power  over  agency  RIAs  is  tanta- 
mount to  anointing  0MB  as  the  Executive  Branch's  super-agency.  In  the  past,  0MB 
has  abused  its  power  under  the  Executive  Orders,  blocking  rules  on  political 
grounds  by  demanding  an  unattainable  level  of  perfection  in  RIAs.  To  give  0MB 
such  power  on  a  silver  platter  is  to  create  an  enormous  power  center  in  the  Execu- 
tive Branch  that,  make  no  mistake,  can  be  used  to  stifle  regulatory  initiatives  that 
Congress  has  decreed.  We  urge  this  Committee  to  consider  this  provision  very  care- 
fuUy. 

Title  Vin 

I  wUl  say  little  about  this  provision  today,  other  than  that  it  needs  to  be  com- 
pletely rethought.  In  its  present  form.  Title  VlII  is  nothing  short  of  a  Corporate 
Wrongdoers  Protection  Act.  Subtitle  A,  which  requires  agencies  to  give  advance  no- 
tice 0?  their  investigatory  efforts  to  the  targets  of  their  investigations,  will  totally 
thwart  standard  undercover  and  sting  operations,  making  it  impossible  for  EPA  to 
catch  midnight  dumpers,  for  the  FDA  to  expose  swindlers  selling  counterfeit  drugs, 
and  for  the  Agriculture  Department  to  apprehend  cheats  selling  tainted  meat.  Con- 
gress should  not  come  to  the  aid  of  corporate  wrongdoers  at  the  expense  of  the 
American  people. 

Subtitle  B  is  eaually  bad.  Although  nominally  intended  to  protect  "whistle- 
blowers,"  it  basically  creates  an  easy  way  for  corporations  to  sue,  in  the  personal 
capacity,  government  inspectors.  All  one  company  needs  to  do  is  to  tell  an  agency 
that  it  is  being  too  lenient  on  the  company's  competitors,  and  the  next  time  an  agen- 
cy cites  the  company  for  a  violation,  tne  company  can  sue  the  agency  and  its  inves- 
tigatmy  personnel  claiming  "inconsistent"  or  "disproportionate"  enforcement  of  the 
law.  The  not  too  subtle  message  to  government  inspectors,  of  course,  is  enforce  the 
law  at  your  peril. 

I  want  to  thank  the  Suboonunittee  for  this  opportunity  to  share  our  views  about 
H.R.  9.  I  would  be  glad  to  answer  any  questions  that  the  members  of  the  Sub- 
committee might  have. 

Mr.  Gekas.  I  thank  you,  Mr.  Vladeck.  The  Chair  yields  itself  5 
minutes  to  pursue  some  of  the  assertions  made  by  members  of  the 
panel.  Let's  go  backwards. 

Mr.  Vladeck,  I  think  I  lean  toward  your  interpretation  of  the 
problems  that  we  might  be  facing  on  the  question  of  indirect,  and 
I  will  ask  the  other  panelists  to  comment  on  it  also.  I  wonder  if  we 
could  fix  the  matter  in  one  of  two  ways:  (1)  By  eliminating  indirect 
altogether  although  I  am  not  ready  to  do  that,  or  (2)  by  adopting 
the  suggested  standards  for  the  court  to  evaluate  indirect.  Do  you 
prefer  just  eliminating  indirect? 

Mr.  Vladeck.  Well,  let  me  respond  in  two  ways.  First,  I  think 
it  would  be  preferable  to  eliminate  that  word  in  large  measure  be- 
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cause  I  think  you  will  find  it  very  difficult  to  define  it  in  any  rea- 
sonable way. 

The  other  point  I  would  make  is  that  analysis  of  direct  effects  is 
already  an  enormously  burdensome  task.  Agencies  do  it  and  it 
places  a  burden  on  regulated  industry,  because,  in  order  to  assess 
costs,  the  agency  has  to  go  out  to  the  regulated  community  and  get 
that  data.  It  is  very  expensive  to  generate  that  data.  Ana  the  fur- 
ther down  the  economic  road  you  travel,  the  more  burden  is  going 
to  be  placed  on  industry  to  generate  that  data.  And  it  seems  to  me 
that  at  some  point  you  nave  to  say  enough  is  enough. 

So  I  would  urge,  first,  that  you  simply  excise  the  word,  "indirect" 
effects.  But  if  you  are  not  going  to  do  that,  try  to  be  as  careful  as 
you  can  in  giving  agencies  and  courts  guidance  as  to  what  you 
mean  by  that  term. 

Mr.  Gekas.  One  other  question.  When  you  asserted  that  the 
small  business  community  is,  in  effect,  substituting  a  new  measure 
of  costs,  namely  attome/s  fees  and  cost  of  litigation  for  the  costs 
that  have  been  imposed  on  them,  as  they  see  it,  by  the  inflexible 
regulations  that  they  are  really  not  gaining  anything.  Do  you 
agree? 

If  the  business  community,  as  it  apparently  has  chosen  to  prefer 
judicial  review  and  the  attendant  cost;  that  is,  it  will  impose  upon 
them  with  attorney's  fees  and  the  cost  of  litigation,  knowing  that 
future  precedent  will  have  been  established  in  such  a  way  that  pro- 
portionately their  costs  of  attorney's  fees  and  litigation  will  be  re- 
duced because  the  regulators  and  small  businesses  will  have  notice 
about  the  outcome  of  a  case.  Don't  you  want  to  join  them  in  taking 
the  risk  of  the  additional  initial  cost  of  attorney's  fees  in  judicial 
review  even  though  at  the  outset  you  may  be  correct  they  are  just 
substituting  one  set  of  costs  for  another? 

Mr.  Vladeck.  I  think  it  is  a  hard  question  to  answer. 

Mr.  Gekas.  That  is  why  I  posed  it. 

Mr.  Vladeck.  Let  me  answer  as  directly  as  I  can.  I  disagree  with 
the  fundamental  principle  of  your  question.  Anyone  "aggrieved" 
currently  can  get  judicial  review  of  an  arbitrary  or  simply  senseless 
rule,  and  there  have  been  lots  of  cases  in  which  agencies  have  been 
held  up  short  because  they  failed  to  adequately  take  into  account 
the  needs  of  small  business.  So  if,  in  fact,  the  rule  is  arbitrary  in 
the  sense  that  it  disproportionately  burdens  small  business,  you 
can  get  review  of  that  today.  You  can  go  down  to  the  courthouse, 
go  up  to  the  fifth  floor,  file  your  petition  for  review  and  get  review 
on  those  grounds.  Those  kinds  of  cases  are  filed  all  the  time. 

This  statute  authorizes  a  very  different  kind  of  lawsuit.  It  au- 
thorizes a  lawsuit  to  challenge  a  procedural  requirement  the  agen- 
cy must  go  through  in  formulating  that  rule.  And  what  I  am  wor- 
ried about  is  a  lot  of  satellite  litigation  over  procedures  as  opposed 
to  the  substantive  end  product.  And  it  may  well  be  that  business 
has  made  a  rational  choice  that  it  needs  judicial  review,  but  I, 
then,  urge  you  to  explore  when  you  say  "the  business  community," 
what  segment?  I  think  the  small  business  community,  the  people 
who  are  the  intended  beneficiaries  of  this  statute,  the  20-,  30-,  40- 
employee  firms  who  Congress  really  envisioned  when  this  statute 
was  passed,  will  not  be  able  to  take  advantage  of  the  judicial  re- 
view provision. 
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Mr.  Gekas.  Well,  there  is  probably  a  difference  of  opinion  on 
that.  But  we  thank  you  for  your  testimony. 

Mr.  Vladeck.  Thank  you  very  much. 

Mr.  Gekas.  I  ask  Don  to  comment,  as  a  lawyer  and  as  a  former 
legislator,  on  the  question  of  the  indirect.  How  do  you — ^you  feel  we 
should  allow  that  to  remain  in  the  proposed  legislation,  "shall  con- 
sider both  the  direct  and  indirect  effects  of  the  rule?" 

Mr.  Dorr.  Yes,  Mr.  Chairman,  I  think  it  should  be  left  in  the  leg- 
islation. It  is  possible  that  it  could  be  better  defined,  but  I  would 
caution  the  panel,  the  subcommittee,  to  be  very  careful  in  that 
process. 

In  my  extended  remarks,  there  is  a  reference  to  action  taken  in 
the  legislative  process  to  deal  with  the  term,  "interpretive  rules," 
when  the  RFA  was  initially  enacted.  There  was  a  recognition  that 
defined  and  an  attempt  was  made  to  address  the  issue.  But  the  at- 
tempt was  ineffectual.  And  that  interpretive  rule  terminology  in 
the  act  has  become  a  problem. 

So  in  dealing  with  the  terminology,  "indirect,"  I  caution  that  it 
is  difficult  to  deal  with  that  kind  ot  nebulous  term.  What  I  would 
suggest  as  a  remedy  for  that  is  to  allow  SBA  to  develop  guidelines 
for  the  procedure  tnat  is  to  be  followed  by  the  agencies  in  the  Fed- 
eral Government  in  complying  with  the  RFA,  This  is  not,  as  I  un- 
derstand it,  in  title  VI  of  the  Dill  at  this  time.  But  that  is  possibly 
a  way  to  address  this  issue. 

If  the  SBA  would  adopt  guidelines  as  to  how  to  deal  with  it  pro- 
cedurally, they  could  deal  with  that  issue  of  indirect  as  opposed  to 
direct  consequences  in  the  process,  it  seems  to  me. 

Mr.  Gekas.  All  right.  Mr.  Carty. 

Mr.  Carty.  Mr.  Chairman,  we  would  like  to  leave  that  language 
in  there.  We  feel  that  this  is  something  that  the  agencies  should 
be  sensitive  to;  that  over  time  they  will  develop  principles  and 
analyses  which  will  properlv  identify  both  direct  and  indirect  costs 
and  impact  upon  the  small  business  community.  But  let  me  just 
say  that  we  would  like  them  to  start  considering  direct  impact 
upon  the  small  business  community.  Let  me  read  you  a  section 

Mr.  Gekas.  We  haven't  even  reached  that. 

Mr.  Carty.  That  is  right.  Section  609,  the  procedure  for  gather- 
ing comments.  The  agencies  don't  do  this.  No.  2,  the  publication  of 
general  notices  of  proposed  rulemaking  and  publications  likely  to 
be  obtained  by  small  identities.  That  is  that  word  again.  Have  you 
ever  seen  it?  I  haven't.  The  direct  notification  of  interested  small 
identities.  I  haven't  seen  that,  either.  The  conduct  of  open  con- 
ference or  public  hearings  to  cover  the  concerns  of  small  busi- 
nesses. I  haven't  seen  that,  either.  If  it  happens,  it  is  very,  very 
rare. 

Mr.  Gekas.  The  chairman  yields  itself  an  additional  2  minutes. 

Mr.  Carty.  So  getting  to  the  question  of  indirect  or  direct,  I 
think  that  is  a  rednerring.  Let's  get  them  to  comply  with  the  law. 
They  are  not  doing  it. 

Mr.  Gekas.  You  said  9  percent  of  the  cost  of  the  gross  domestic 
product 

Mr.  Carty.  That  is  correct. 

Mr.  Gekas  [continuing].  Is  taken  up  in  the  impact  of  the  regula- 
tions. 
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Mr.  Carty.  Yes. 

Mr.  Gekas.  Are  you  saying  that  our  gross  domestic  product 
would  be  increased  by  9  percent  if  none  of  this  occurred.  Is  that 
what  you  are  saying? 

Mr.  Carty,  No.  I  am  just  saying  the  impact  is  the  equivalent  of 
9  percent  of  the  gross  domestic  product. 

Mr.  Gekas.  I  am  not  too 

Mr.  Carty.  Nine  percent  of  the  gross  domestic  product  is  being 
spent  on  complying  with  government  regulations. 

Mr.  Gekas.  All  right.  Thank  you. 

Mr.  Carty.  Let  me  say,  we  are  not  saying  let's  do  away  with  all 
regulation  because 

Mr.  Gekas.  No.  No. 

Mr.  Carty.  Reasonable  regulations  and  cost-effective  regulations 
serve  the  public  good  and  we  are  here  to  say  that  we  support  that. 
But  what  we  want  the  Government  to  do  is  be  more  sensitive  to 
the  regulatory  costs  on  the  business  community  and  especially  the 
small  business  community  and  there  are  laws  on  the  books  and  all 
we  are  saying  is  please  comply.  If  you  don't  comply,  give  us  a  rem- 
edy. 

Mr.  Gekas.  Ms.  McKernan,  you  mentioned — ^you  put  emphasis  on 
it — in  reviewing  what  the  Clinton  administration  might  have  advo- 
cated was  strong  judicial  review  and  yet  we  heard  other  testimony 
that,  indeed,  since  that  time  that  strength  has  been  diluted  a  little 
bit  in  their  proposals.  Do  you  concur  with  that  or  do  you  think  that 
they  are  in  sync  with  our  proposals  here?  Because  I  want  to  make 
it  a  bipartisan  effort,  if  I  can. 

Ms.  McKernan.  In  fact,  Mr.  Chairman,  I  did  not  hear  the  testi- 
mony earlier  so  I  apologize  for  that.  But  I — we  are  very  hopeful 
that  the  administration  will  stick  with  the  strong  judicial  review 
that  they  talked  about  last  session.  However,  I  did  not  hear  what 
they  said  today,  so  if— if  that  is  the  case,  we — we  certainly  hope 
that  the  Congress  will  work  with  them  in  order  to  achieve  what 
they  said  was  their  goal  last  Congress. 

Mr.  Gekas.  I  thank  the  panel.  I  now  yield  to  the  gentleman  from 
Rhode  Island. 

Mr.  Reed.  Thank  you,  Mr.  Chairman.  I  also  want  to  thank  the 
panel  for  their  excellent  testimony.  Mr.  Vladeck,  if  you  could  elabo- 
rate on  one  of  the  points  you  raised,  which  was  basically  that 
under  the  present  formulation  of  the  bill  someone  could  challenge 
the  finding  of  no  impact  on  small  business  immediately,  even  be- 
fore the  final  rule — even  before  the  publishing  of  the  proposed  reg- 
ulations; is  that  correct? 

Mr.  Vladeck.  I  would  assume  so.  Because  at  that  point,  agencies 
generally  do  not  reassess  that  judgment  and  that  may  well  be 
viewed  by  a  reviewing  court  as  a  final  agency  action  which  is  sub- 
ject to  judicial  review.  But  even  assuming  it  isn't  at  that  time,  at 
some  point  the  agency  will  issue  its  certification. 

And  as  I  understand  the  drafting  of  the  bill  now  and  the  inten- 
tion underlying  it,  that  determination  would  be  judicially 
reviewable  until  whatever  applicable  statute  of  limitation,  if  there 
is  one,  ran  out  or  unless  a  court  found  that  the  action  was  barred 
by  laches,  basically  that  the  complainant  knew  and  sat  on  his  or 
her  rights. 
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Mr.  Reed.  So  effectively,  you  could  stop  the  further  consideration 
of  the  substance  of  the  rule  by  filing  a  suit  at  that  point. 

Mr.  Vladeck.  You  may  not  be  able  to  stop  consideration  of  the 
rule,  but  a  rational  agency  might  say  let's  put  everything  on  hold 
while  the  courts  wend  their  way  through  determining  whether  our 
decision  under  regulatory  flexibility  was  correct  because  if  not,  we 
are  going  to  have  to  go  back  and  do  work.  I  am  fearful  of  that,  al- 
though ordinarily  I  am  for  judicial  review. 

I  oppose  judicial  review  here  because  it  is  so  easy  to  use  this  pro- 
vision to  totally  bollix  up  the  rulemaking  process,  particularly 
where  there  is  a  need  for  swifl  regulatory  action. 

Mr.  Reed.  My  sense  is  that  there  is  a  strong  consensus  in  the 
Congress  that  some  judicial  review  should  be  imposed  for  the  rea- 
sons that  the  panelists  have  indicated.  My  colleague,  Mr.  Skelton, 
stopped  me  in  the  hall  and  indicated  that  all  of  his  efforts  over  the 
years  are  coming  to  naught  because  the  agencies  are  cavalierly  dis- 
missing the  requirements  of  the  Regulatory  Flexibility  Act  because 
they  will  not  be  challenged  in  court.  But  imposing  judicial  review 
does  raise  the  set  of  issues  that  you  have  raised. 

In  crafting  this  judicial  review,  we  have  to  be  careful  about  its 
timing  and  also  the  effect  that  it  will  have  on  getting  out  reason- 
able efficient  regulations.  And  I  share  some  of  your  concerns. 

Mr.  Vladeck.  Let  me  address  a  couple  of  those.  The  first  is  that 
it  is  imperative  that  rules  not  be  reviewable  until  they  are  issued 
in  final  form.  Congress  ought  to  at  least  draw  a  floor  below  which 
review  cannot  be  taken  and  it  seems  to  me  that,  like  any  other  ad- 
ministrative law  decision  that  generally  can't  be  reviewed  until  the 
rule  is  final,  that  finality  ought  to  be  one  absolute  precondition  to 
judicial  review.  There  are  several  others. 

One  is  that  there  be  finite  limits  set  that  govern  review  ability 
for  other  aspects  of  the  rule.  If  everyone  else  nas  to  get  into  court 
within  a  time  certain,  why  should  small  business  be  excused  of 
complying  with  rules  that  everyone  else,  citizens  groups,  environ- 
mentalists and  everybody  else  has  to  comply  with? 

And  the  last  thing  I  would  urge  is  that  you  designate  the  right 
court.  I  assume  that  many  courts,  as  a  matter  of  clearing  up  their 
jurisdiction,  draw  them  into  whatever  court  had  jurisdiction  to  re- 
view the  final  rule.  But  unless  Congress  gives  clear  guidance  on 
this,  you  are  going  to  leave  the  courts  in  a  real  quandary. 

Mr,  Reed.  Just  a  dependent  comment.  I  also  share  the  chair- 
man's concern  about  "indirect  effects",  which  is  a  term  of  art  that 
goes  even  beyond  costs.  Costs  alone  are  very  difficult  to  measure 
and  now  we  are  asking  agencies  and  ultimately  judges  to  measure 
effects  which  could  be  many,  many  things. 

And  I  am  just  wondering,  speaking  out  loud,  sitting  in  an  agency 
or  as  a  judge,  what  is  an  indirect  effect?  How  far  do  we  have  to 
^0  back  to  calculate  that?  And  I  think  we  also  have  an  obligation 
m  this  area  to,  if  we  are  going  to  let  the  language  stand,  either  to 
define  it  or  if  we  find  we  can't  define  it,  to  let  that  language  go. 
And  I  thank  the  panel  for  their  very,  very  excellent  testimony. 

Mr.  Gekas.  We  acknowledge  the  presence  of  the  ranking  member 
of  the  full  Judiciary,  the  gentleman  from  Michigan,  Mr.  Conyers. 
If  the  gentleman  wishes  to  pose  some  questions,  we  will  accord 
some  latitude,  as  he  has  to  me  in  the  past. 
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Mr.  CoNYERS.  Thank  you  very  much  and  I  am  delighted,  Mr. 
Chairman,  dehghted  to  visit  here.  And  I  did  so  today  because  I 
think  this  is  an  enormously  important  area  that  the  Judiciary 
Committee  is  involving  itself  in.  I  want  to  thank  all  of  the  partici- 

Eants  that  are  here  and  that  will  be  coming  forward  while  this  is 
eing  examined.  I  know  you  scheduled,  or  intend  to,  a  number  of 
additional  hearings  on  this  subject  and  so  I  will  be  watching  and 
joining  you  from  time  to  time  as  often  as  I  can. 

The  one  question  I  wanted  to  raise,  if  Mr.  Vladeck  or  anyone  else 
would  like  to  comment,  is  the  relationship  of  the  administration  to 
this  general  subject,  and  Vice  President  Grore's  National  Perform- 
ance Review  activity  as  well. 

Mr.  Gekas.  If  the  gentleman  would  yield? 

I  wish  to  inform  them  that  all  of  the  witnesses  thus  far  have  in 
one  way  or  another  touched  on  the  fact  that  the  Vice  President  has 
advanced  support  for  Reg  Flex  reform  to  include  his  version  of,  ju- 
dicial review,  so  that,  indeed,  we  are  taking  into  consideration  the 
administration's  views.  As  I  have  pointed  out,  I  personally — and  I 
think  others  would  join  me — want  to  fashion  a  bipartisan  product. 

Mr.  CoNYERS.  Thank  you. 

Mr.  Vladeck,  did  you  have  a  comment  about  this,  about  the  Vice 
President's  role  and  the  administration's  in  this  activity? 

Mr.  Vladeck.  A  very  brief  one.  I  think  if  you  read  the  section 
of  the  National  Performance  Review  that  deals  with  this  issue,  it 
raises,  perhaps,  even  more  forcefully  than  I  did,  the  need  to  reex- 
amine the  mechanisms  by  which  agencies  interact  with  regulated 
populations.  And  I  think  that  a  lot  of  the  expression  of  concern  that 
the  committee  and  subcommittee  has  heard  today  and  heard  last 
year,  is  not  an  outgrowth  of  the  inability  for  judicial  review.  It  is 
just  the  fact  that  agencies  are  not  performing  outreach  in  a  way 
that  reaches  enough  of  us,  enough  citizens. 

There  have  been  excellent  programs.  The  EPA,  for  example,  I 
think  has  done  a  terrific  job  in  outreach,  but  other  agencies,  par- 
ticularly because  of  resource  constraints,  may  not  be  dioing  the  job 
that  we  need  them  to  be  doing.  And  the  reliance  on  the  Federal 
Register  as  the  agency's  principal  wav  of  communicating  informa- 
tion to  the  American  public  is  probably  outmoded.  And  if  you  look 
at  National  Performance  Review,  they  are  talking  about  computer 
bulletin  boards  and  other  kinds  of  access  provisions  that  I  think 
are  really  fascinating,  and  I  hope  that  we  will  be  able  to  see  them 
implemented  soon. 

Mr.  CoNYERS.  Well,  I  am  concerned  about  creating  a  freestanding 
right  to  judicial  review  because  it  might  create  even  frivolous  liti- 
gation or  it  might  be  a  way  to  stall  progress,  so  I  will  be  looking 
at  this  very  carefully  from  that  point  of  view  and  from  the  organi- 
zation's point  of  view  that  you  represent. 

Did  any  of  the  other  witnesses  want  to  comment? 

Mr.  Dorr.  Mr,  Chairman,  Mr.  Conyers,  I  wanted  to  comment 
really  on  one  point.  I  believe  it,  was  Mr.  Thayer,  who  testified  ear- 
lier, that  the  judicial  review  provision  in  this  proposal  will  not  cre- 
ate a  spate  of  litigation.  I  agree. 

The  administration's  attitude  apparently  is  that  the  RFA  ought 
to  be  complied  with,  but  one  of  the  representatives  commented  ear- 
lier that  previous  administrations,  wnile  they  may  have  intended 
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for  that  to  happen,  were  not  able  to  generate  that  down  into  the 
bureaucracy.  So  that  we  ended  up  with  a  situation  in  which,  in 
fact,  the  agencies  have  not  compHed  with  the  RFA.  So  I  beheve  and 
the  U.S.  Chamber  beheves,  and  all  the  witnesses  that  have  testi- 
fied today,  I  think,  believe,  with  one  exception,  that  the  judicial  re- 
view feature  of  this  legislation  is  absolutely  essential  to  bring  com- 
pliance with  this  act  aoout.  I,  frankly,  don  t  expect  to  see  any  kind 
of  a  spate  of  lawsuits  about  it. 

Mr.  Thayer's  comment  with  regard  to  the  Equal  Access  to  Justice 
Act,  not  presenting  that  kind  of  spate  of  litigation,  I  think  is  an  ac- 
curate analogy. 

Mr.  CoNYERS.  Well,  I  hope  this  will  help  me  sleep  more  com- 
fortably in  my  bed  at  night,  to  know  that  lawyers  won't  take  ad- 
vantage of  this.  It  goes  against  every  bit  of  experience  I  have  ever 
had,  but  maybe  they  won  t,  maybe  something  different  will  happen. 
But  that  is  the  area  that  I  am  looking  at  very  carefully,  because 
it  always  starts  off  like  this,  just  a  little  item  here  and  it  won't  be 
overly  used,  and  then  all  of  a  sudden,  the  bar  gets  ahold  of  it  and 
here  we  go.  So  I  think  that  we  ought  to  have  that  care,  and  I  know 
that  we  will  because  we  all  know  how  our  members  of  the  bar  are 
inclined  to  move  on  these  kinds  of  things  that  they  view  as  oppor- 
timities.  But  I  thank  you. 

Mr.  Gekas.  Yes,  I  would  like  to  help  you  a  little  bit  bv  reading 
one  paragraph  from  the  "National  Performance  Review"  September 
1993,  which  has  now  become  part  of  the  subject  matter  here,  "In 
the  most  extreme  cases,  judicial  review  of  RFA  could  lead  to  an  ini- 
tial flurry  of  lawsuits.'  We  all  have  said  that  in  one  way  or  an- 
other. Once  the  first  few  cases  are  decided,  however,  the  bound- 
aries between  acceptable  and  unacceptable  agency  behavior  under 
RFA  would  become  well  known  for  agency  attorneys  and  adminis- 
trative law  bar.  After  that,  legal  challenges  could  be  expected  to 
fall  off  dramatically. 

This  is  just  an  opinion,  but  it  sets  the  stage  for  the  concerns  of 
the  gentleman  from  Michigan.  We  thank  him  for  his  participation. 

Mr.  CoNYERS.  Thank  you  very  much. 

Mr.  Gekas.  We  dismiss  the  panel  with  great  sense  of  gratitude. 
Thank  you. 

Now,  we  invite  Congressman  DeLay  to  come  to  the  forefront. 

Congressman  DeLay  has  been  representing  the  general  Houston 
area  of  Texas  since  1984.  He  has  been  a  coauthor  of  the  Contract 
With  America  and  one  of  its  impelling  forces.  In  this  capacity,  he 
now  appears  before  us  to  take  the  next  logical  step  between  what 
has  been  heard  this  morning  and  what  might  be  the  next  volatile 
subiect  in  the  whole  issue — namely  on  title  VIII.  So  we  ask  Tom 
to  do  what  he  can  to  elucidate  us. 

STATEMENT  OF  HON.  TOM  DeLAY,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  TEXAS 

Mr.  DeLay.  First  let  me  say,  Mr.  Chairman,  you  look  great  sit- 
ting there.  And  I  am  very  pleased  to  appear  before  you,  and  thank 
you  for  your  graciousness  in  fitting  your  hearing  into  my  time 
schedule.  You  were  very  kind  to  do  so. 

I  thank  you  for  this  opportunity  to  testify  in  support  of  the  Pri- 
vate Sector  Whistleblower  Protection  Act.  It  is  a  bill  I  sponsored  in 
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the  last  Congress,  but  which  never  got  a  hearing  nor  was  consid- 
ered in  the  House.  So  I  am  very  pleased  that  you  are  holding  these 
hearings. 

This  section  of  H.R.  9  is  intended  to  protect  individuals  who  de- 
cide to  come  forward  with  instances  of  regulatory  abuse  and  to  pro- 
tect them  from  reprisal  by  the  offending  Federal  agency. 

I  come  to  this  issue  after  years  of  gathering  information  from  av- 
erage Americans  on  their  experiences  with  the  Federal  Government 
as  tney  go  about  their  daily  lives.  I  expect  you  already  have  heard 
from  others  this  morning  about  how  out  of  control  the  regulatory 
system  is,  and  I  am  afraid  I  can  only  confirm  that. 

Regulations  are  so  broad  in  their  coverage  and  so  complex,  that 
it  is  common  knowledge  that  it  is  nearly  impossible  ever  to  be  in 
full  compliance.  The  result,  as  James  DeLong  who  is  the  author  of 
an  article  in  the  American  Enterprise  stated,  "Few  people  in  any 
positions  of  responsibility,  are  free  of  an  ominous  sense  of  being 
subject  to  risks  that  they  cannot  assess  or  prevent,  no  matter  how 
honestly  they  try." 

In  my  view,  this  sense  is  entirely  justified.  Under  the  Clean  Air 
Act,  one  can  end  up  in  jail  for  filling  out  a  form  incorrectly.  And 
this  is  not  just  a  random  rare  instance.  This  attention  to  minor  and 
technical  errors  is  actually  deliberate  government  policy. 

As  a  former  EPA  General  Counsel  wrote:  "The  current  enforce- 
ment trend  is  to  criminalize  reporting  and  other  paper  violations 
which  EPA  assumes  will  help  prevent  more  serious  violations  from 
occurring  and  increase  the  deterrent  effect  of  the  law."  This  is  ab- 
surd. 

As  for  other  kinds  of  examples,  an  environmental  engineer  was 
criminally  convicted  of  contaminating  wetlands  for  moving  two 
truckloads  of  dirt.  Another  man  faced  a  grand  jury  because  he 
stabbed  a  protected  falcon  with  a  pitch  fork  as  it  tried  to  kill  a 
chicken  in  his  front  yard. 

One  company  paid  $600,000,  $600,000  for  failing  to  fill  out  a 
Federal  form,  even  though  it  had  complied  with  an  identical  State 
law.  A  rancher  was  charged  with  crimes  for  clearing  brush  from  old 
irrigation  ditches. 

Now,  the  Federal  Government  is  not  supposed  to  instill  fear  in 
people's  hearts  when  they  imagine  having  to  deal  with  it.  Nor  is 
it  supposed  to  be  viewed  as  an  adversary.  And  yet,  that  is  exactly 
what  is  happening  in  the  real  world. 

Our  Federal  system  has  given  great  power  to  unelected,  imac- 
countable  regulators  in  literally  hundreds  of  agencies.  The  power 
these  regulators  wield  over  American  businesses,  from  issuing  per- 
mits to  levying  fines,  continues  to  expand.  And  people  are  at  a  loss 
as  to  how  to  deal  with  it. 

In  1992,  I  started  what  I  called  the  Regulatory  Relay  in  which 
some  of  my 

Mr.  Gekas.  Regulatory  what? 

Mr.  DeLay.  The  Regulatory  Relay.  Some  of  my  colleagues  and  I 
tried  to  highlight  regulatory  horror  stories,  detailing  overzealous 
enforcement,  overly  burdensome  rules,  rules  that  failed  to  achieve 
their  goals,  and  many  more.  And  in  this  effort,  we  encountered  an 
unmistakable  reluctance  from  businesses  and  individuals  to  go  on 
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record  with  the  regulatory  abuses  to  which  they  had  been  sub- 
jected. 

Universally,  the  sentiment  among  businesses  suffering  from  abu- 
sive regulatory  practice  was,  "They  may  be  hurting  me  now,  but 
imagine  what  they  could  do  if  I  got  them  angry."  Agencies  deny, 
of  course,  ever  taking  retaliatory  actions  against  businesses  that 
complain  to  Congress  or  the  press,  but  the  experiences  of  our  con- 
stituents argue  otherwise. 

In  fact,  I  had  a  conversation  with  a  Heritage  Foundation  re- 
searcher who  heard  one  Federal  bureaucrat  brag  in  an  off-the- 
record  interview  that  he  had  driven  some  100  enterprises  out  of 
business  with  high  fines. 

The  Private  Sector  Whistleblowers  Protection  Act  will  help  hold 
agencies  and  bureaucrats  accountable  for  abusing  the  power  of 
their  position.  It  will  provide  protection  to  their  victims,  ordinary 
citizens,  businessmen,  doctors,  farmers,  ranchers,  developers,  fish- 
ermen and  many  others.  These  are  people  that  are  afraid  to  speak 
out  or  fight  against  an  unfair  agency  action  because  they  fear  retal- 
iation from  regulators. 

Now,  I  realize  the  language  in  this  section  is  not  perfect  and  I 
would  certainly  support  efforts  of  the  subcommittee  to  improve  it, 
and  I  am  willing  to  work  with  you  on  it.  However,  I  strongly  be- 
lieve in  the  concepts  behind  these  provisions.  As  our  constituents 
struggle  daily  to  comply  with  an  unending  array  of  regulatory  re- 
quirements, at  the  very  least,  they  should  feel  free  to  speak  openly 
about  regulatory  actions  taken  against  them  that  they  believe  to  be 
unfair. 

Further,  if  Federal  and  State  regulators  are  taking  retaliatory 
action  for  such  openness  by  our  constituents,  they  ought  to  be  held 
accountable.  On  November  8,  1994,  the  American  people  sent  a 
message  to  Washington.  They  voted  for  a  smaller,  less  intrusive 
government.  An  important  step  toward  reaching  this  goal  is  assur- 
ing the  American  people  that  regulatory  abuse  will  not  be  tolerated 
by  this  Congress. 

I  thank  you,  Mr.  Chairman,  for  your  consideration,  and  I  urge 
your  support  and  the  support  of  the  subcommittee  on  this  provision 
of  the  Contract  With  America. 

Mr.  Gekas.  I  thank  the  gentleman. 

I  will  now  yield  to  the  gentleman  from  Rhode  Island  before  I  ask 
some  questions. 

Mr.  Reed.  I  just  want  to  commend  the  gentleman  for  his  testi- 
mony and  his  efforts,  I  know  he  has  been  quite  active  in  this  re- 
gard, and  I  look  forward  to  working  with  him  and  the  committee 
to  see  what  we  can  do. 

Thank  you. 

Mr.  DeLay.  Thank  you,  Mr.  Reed. 

I  am  looking  forward  to  working  with  you. 

Mr.  Gekas.  What  about  the  general  concept,  which  you  propose 
and  which  we  are  going  to  evaluate  very  carefully,  regarding  the 
level  of  confidentiality  that  would  be  accorded  someone  who  wanted 
to  blow  the  whistle.  Are  you  saying  that  it  should  be  open  and  pub- 
lic, should  the  protection  against  retaliation  be  put  into  place,  or 
are  you  saying  that  we  ought  to  encourage  the  whistleblower  by  of- 
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fering  him  or  her  some  sense  of  confidentiality  so  that  it  won't  be- 
come open  and  notorious,  or  is  there  a  balance  between  the  two? 

Mr.  DeLay.  I  think  there  is  a  little  balance  between  the  two.  But 
I  think  the  sanctions  against  agencies  and  individual  bureaucrats 
in  the  bill  against  retaliation  are  so  strong  that  it  is  a  warning  to 
the  bureaucrats  and  the  agencies  that  if  they  engage  in  retaliatory 
actions,  they  can  be  fined  $25,000  a  day,  and  the  individual  bu- 
reaucrat can  be  fined  $25,000  a  day. 

Now,  before  you  say  that  sounds  abusive,  right  now  the  EPA  can 
fine  individuals  $25,000  a  day  for  not  filling  out  forms.  There  was 
a  company  in  San  Diego  called  Auto  Supplies  that  was  fined 
$35,000  for  the— by  the  EPA  for  failing  to  fill  out  a  form  in  1988 
and  1989,  a  form  R. 

This  company  had  to  submit  this  form  to  the  EPA  to  inform  the 
public  and  community  emergency  response  services  if  they  used 
hazardous  materials  included  on  an  agency  list.  The  company  does 
use  brass,  which  contains  a  toxic  component  on  the  list  called  cop- 
per, for  making  circuit  boards,  but  it  doesn't  change  the  content  of 
the  brass  and,  therefore,  does  not  release  toxic  copper  into  the  envi- 
ronment. So  the  owners  of  the  company  contested  the  fine  with  the 
EPA,  and  they  object  to  the  way  tne  EPA  enforces  the  Paperwork 
Act,  yet  the  agency  can  charge  up  to  $25,000  a  day  for  failure  to 
file  the  form.  Well,  the  wa^  I  feel  about  it,  if  the  Gfovernment  can 
fine  individual  Americans  $25,000  a  day,  they  ought  to  be  subjected 
to  the  same  sort  of  fine  coming  from  the  other  side. 

Mr.  Gekas.  Does  the  gentleman  from  Illinois  want  to  ask  any 
questions? 

Mr.  Flanagan.  Yes,  thank  you. 

Mr.  Gekas.  The  gentleman  is  yielded  5  minutes. 

Mr.  Flanagan.  Thank  you. 

I  want  to  thank  Mr.  DeLay  for  coming  here  today  and  sharing 
with  us  these  horror  stories,  which  I  think  many  in  my  district  and 
throughout  the  Nation  could  probably  give  you  endless  series  of  ex- 
amples. I  see  in  your  testimony  here  that  many  of  the  small  busi- 
nesses and  others  who  are  affected  by  this  say  they  would  be  hurt- 
ing me  now,  imagine  what  they  could  do  if  I  got  them  angry. 

In  comportment  with  the  judicial  review  that  would  be  incor- 
porated into  this  and  giving  certain  members  of  the  regulatory 
agencies  whistleblower  powers  to  be  able  to  stand  forth  with  impu- 
nity and  point  out  these  horror  stories.  How  will  this  burden,  the 
regulatory  system  itself  in  an  unnecessary  way,  where  disgruntled 
employees  would  have  an  impact  on  the  regulatory  agency  in  such 
a  way  as  to  hinder  what  other  good  it  may  dfo? 

Mr.  DeLay.  Well,  I  think  certainly  the  critics  are  going  to  say — 
and  as  is  usual,  the  argument  is  used  that  there  will  be  a  spate, 
I  think,  was  used  earlier,  of  litigation  and  attacks  on  the  agencies. 
And  I  am  sure  there  could  be  some  abuses. 

But  the  way  I  feel  about  it  is  there  was — there  is  a  spate  of  liti- 
gation created  by  just  about  every  legislation  that  we  pass,  particu- 
larly the  big  ones.  Right  now,  we  have  a  spate  of  litigation  on  the 
Americans  with  Disabilities  Act,  on  the  Clean  Air  Act  and  many 
other  agencies. 

I  just  think  it  may  have  a  spike  and  put  an  extra  burden  on  the 
agencies,  but  again,  we  must  remember  that  the  agencies  work  for 
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the  American  people  and  if  they  are  doing  things  that  are  oppres- 
sive on  the  American  people,  they  should  think  twice  about  it.  It 
is  just  a  warning  and  human  nature  factor  that  we  are  imposing 
on  the  bureaucrats  themselves  to  think  twice  about  what  they  are 
doing.  And  so  I  guess  you  could  say  there  could  be  a  burden  on  the 
agencies  but,  quite  frankly,  that  doesn't  make  me  tear  up. 

Mr.  Flanagan.  I  thank  you  for  the  remark,  and  I  would  agree 
with  you.  I  asked  you  the  question  only  to  bring  the  information 
forward.  I  do  believe  the  American  people  do  need  this  sort  of  relief 
and  judicial  review.  I  believe,  personally,  this  is  probably  the  best 
way  to  provide  it  in  comportment  with  this  statute. 

But  as  you  said,  there  are  those  who  will  attack  this,  the 
numberers  or  bean-counters  will  stand  forth  and  say  this  is  going 
to  cost  a  ton  of  money  and  be  incredibly  onerous  and  painful,  and 
it  may  well  be  for  a  while.  But  it  is  a  lot  more  painful  because  you 
moved  two  truckloads  of  dirt,  and  in  my  short  time  here,  my  en- 
counters with  the  bureaucrats  has  been  painfully  unsuccessful.  The 
excuse  I  hear  more  often  than  not  is,  you  are  going  to  make  my 
job  hard.  We  can't  do  that.  We  all  work  for  the  same  employer.  I 
think  it  is  best  when  we  all  understand  that  and  we  try  to  do  as 
good  as  we  can. 

Thank  you. 

Mr.  DeLay.  Thank  you. 

Mr.  Gekas.  I  thank  the  gentleman. 

We  now  dismiss  you  so  that  you  can  return  to  other  functions  of 
the  Contract  With  America. 

Mr.  DeLay.  Thank  you,  Mr.  Chairman. 

Mr.  Reed.  I  should  have  tied  him  up  some  more. 

Mr.  Gekas.  Yes.  Tie  him  up  some  more. 

The  next  witness  will  be  Ms.  Jamie  Gorelick,  the  Deputy  Attor- 
ney General  at  the  Department  of  Justice.  She  was  previously  the 
General  Counsel  at  the  Department  of  Defense.  We  will  now  enter- 
tain your  views  on  this  gigantic  issue. 

STATEMENT  OF  JAMIE  GORELICK,  DEPUTY  ATTORNEY 
GENERAL,  DEPARTMENT  OF  JUSTICE 

Ms.  Gorelick.  Mr.  Chairman,  and  members  of  the  subcommit- 
tee. Thank  you  very  much. 

In  light  of  the  time,  I  would  like  to  submit  my  formal  and 
lengthier  statement  for  the  record. 

Mr.  Gekas.  Without  objection,  it  is  so  ordered. 

Ms.  Gorelick.  I  would  like  to  thank  you  particularly,  for  allow- 
ing me  to  provide  the  Department  of  Justice's  views  on  title  VIII 
of  H.R.  9,  and  I  am  pleased  to  be  ioined  here  with  many  people 
from  the  Department  of  Justice,  including  Robert  Litt,  Deputy  As- 
sistant Attorney  Greneral  for  the  Criminal  Division;  William 
Esposito,  Acting  Assistant  Director,  FBI;  and  Paul  Daly,  Assistant 
Administrator,  DEA. 

We  have  shown  up  in  force  here,  Mr.  Chairman,  because  we  are 
so  concerned  about  the  provisions  of  title  VIII.  Mr.  Chairman,  no 
one  could  disagree  with  the  concerns  that  underlie  this  title.  Citi- 
zens who  are  subjects  of  regulatory  action  should,  of  course,  be  pro- 
tected from  abuse  by  regulators.  And  citizens  who  criticize  regu- 
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lators  should  be  protected  from  reprisals  against  such  criticism.  We 
do  not  question  those  two  laudatory — ^laudable  goals. 

But  those  protections  are  not  the  consequences  that  would  flow 
from  this  title.  To  the  contrary,  the  consequences  that  would  result 
are  ones  that  I  am  certain  no  member  of  this  committee  intends. 
Passage  of  this  title,  as  written,  would  vastly  expand  the  rights  of 
criminal  defendants,  would  greatly  increase  the  flood  of  frivolous 
civil  litigation;  it  would  put  unprecedented  power  in  both — over 
both  Federal  and  State  agencies,  in  the  hands  of  Federal  judges. 
It  would,  in  fact,  deter  whistleblowers  from  coming  forward  and  it 
would  subject  Federal  and  State  law  enforcement  officials — not 
bean-counters,  law  enforcement  officials — to  lawsuits  by 
lawbreakers. 

In  short,  the  unintended  consequence  of  passage  of  this  title  will 
be  real  damage  to  the  cause  of  law  enforcement.  Ironically,  passage 
of  this  title  would  run  directly  counter  to  many  of  the  themes  in 
the  Contract  With  America  that  some  members  of  this  committee 
have  signed.  Unlike  other  provisions  of  the  Contract,  this  one,  as 
Mr.  DeLay  said,  has  never  been  the  subject  of  public  debate.  It  has 
never  been  the  subiect  of  scholarly  analysis  and  most  importantly, 
it  has  never  been,  oefore  today,  the  subject  of  congressional  hear- 
ings. But  it  runs  counter  to  what  I  see  in  the  contract  as  a  message 
of  anticrime,  smaller,  more  efficient  government,  and  concerns  for 
unfunded  mandates.  As  you  will  see,  all  of  these  goals  are  defeated 
by  the  title  as  it  is  written. 

To  be  frank,  in  many  places,  the  language  is  so  obscure  and  am- 
biguous that  I  can't  tell  you  what  it  really  means.  But  what  I  can 
tell  you  is  that  there  are  judges  and  there  will  be  defense  lawyers, 
probably  all  defense  lawyers,  who  will  try  to  construe  it  in  the  wav 
I  will  aescribe.  And  I  guarantee  you,  you  will  not  be  happy  with 
that  construction. 

Let's  look  at  Subtitle  A,  the  Citizens'  Regulatory  Bill  of  Rights. 
That  imposes  elaborate  procedural  requirements  on  Federal  inves- 
tigative or  enforcement  actions,  both  civil  and  criminal.  It  gives 
targets  of  such  actions  detailed  rights  upon  the  initiation  of  an  in- 
spection, an  investigation  or  an  official  proceeding.  Let's  just  talk 
about  the  consequences  of  giving  these  rights  to  targets  of  law  en- 
forcement. 

The  right  to  notification  of  an  investigation's  scope  and  purpose. 
A  citizen  who  is  sued  or  indicted  by  the  Gk)vernment  should,  of 
course,  be  advised  of  the  scope  and  purpose  of  the  action  against 
him,  and  that  is  what  the  rules  of  criminal  and  civil  procedure  do 
in  bills  of  particulars,  discovery  tools,  et  cetera.  But  this  provision 
of  title  VIII  pushes  the  notification  back  to  a  much  earlier  stage  in 
the  action,  all  the  way  to  the  initiation  of  the  investigation. 

And  requiring  notice  at  that  early  stage  may  damage  our  most 
effective  law  enforcement  tools.  The  use  of  wiretaps,  undercover 
agents,  et  cetera,  are  critical,  critical  to  investigations  of  every  kind 
of  crime,  from  organized  crime  to  narcotics  trafficking  to  espionage. 
All  of  these  tools  depend  on  the  target  not  knowing  that  an  inves- 
tigation is  ongoing. 

A  requirement  to  advise  a  target  of  the  purpose  and  scope  of  in- 
vestigation at  its  outset  would  render  these  tools  useless,  and  I  am 
sorry  that  Mr.  Barr  isn't  here,  but  you  should  ask  him  about  the 
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Polar  Cap  investigation  when  he  was  U.S.  attorney.  That  investiga- 
tion involved  the  Medellin  cartel.  He  used  undercover  agents  to  un- 
cover drug  smuggling  and  money  laundering,  and  I  will  tell  you 
that  that  investigation  would  never  have  borne  fruit  if  this  provi- 
sion of  the  contract  had  been  in  place. 

Similarly,  the  use  of  cooperating  witnesses  and  criminal  inform- 
ants is  critical  to  every  kind  of  investigation,  from  violent  crime  to 
savings  and  loans  investigations,  from  toxic  pollution  inquiries  to 
securities  and  antitrust  violations.  But  if  you  give  the  notice  of 
scope  and  purpose  required  by  this  provision,  that  cannot  help  but 
give  the  target  the  kind  of  information  necessary  for  him  to  deter- 
mine who  has  been,  as  they  say  on  the  street,  ratting  him  out.  And 
far  from  helping  whistleblowers,  this  provision  is  guaranteed  to 
make  whistleblowers  lives  much  more  difficult. 

Search  warrants,  subpoenas,  interviews:  those  are  our  bread  and 
butter  tools,  they  are  not  sophisticated  law  enforcement  tools.  In- 
vestigations are  often  very  far  along  before  we  locate  the  buildings 
that  must  be  searched,  the  documents  that  must  be  sought,  the 
witnesses  that  must  be  interviewed.  If  targets  are  notified  at  the 
initiation  of  an  investigation,  such  a  notification  will  serve  as  an 
invitation  to  remove  or  destroy  evidence  to  threaten  or  to  bribe  wit- 
nesses. And  we  see  this.  I  can  give  you  hundreds  of  examples  daily 
of  that  kind  of  effort  to  obstruct  our  most  important  investigations. 

Second,  is  the  right  to  remain  silent.  The  right  against  self-in- 
crimination is  enshrined  in  our  fifth  amendment  and  we  believe  in 
it.  But  it  is  a  right  with  clear  limits.  It  doesn't  apply  in  civil  cases 
in  the  same  way  that  it  does  in  criminal  cases,  because  the  con- 
sequences aren't  as  great.  And  it  only  applies  if  the  conversation 
is  incriminating.  And  it  is  not  a  right  to  remain  silent  for  all  rea- 
sons, only  if  the  conversation  is  incriminating. 

It  only  applies  to  self-incrimination.  There  is  no  right  for  me  to 
remain  silent  in  order  to  protect  someone  else.  This  provision  of 
title  VIII  by  contrast,  woula  remove  those  limits  altogether  and  tip 
the  balance  way  against  law  enforcement. 

Witnesses  could  no  longer  be  required  to  testify  in  a  grand  jury, 
or  in  depositions,  as  to  what  they  saw  or  what  they  heard  another 
person  say.  Bank  regulators  could  no  longer  demand  information 
from  those  they  regulate,  information  about  the  soundness  of  the 
institution  or  whether  the  institution  has  come  under  foreign  con- 
trol. Three-Mile  Island  would  not  have  to  supply  information  to 
safetv — to  safety  re^lators.  It  would  have  a  corporate  and  per- 
sonal right  to  remam  silent.  I  cannot  believe  that  is  what  is  in- 
tended, but  that  is  what  the  words  say. 

Third,  is  the  right  to  an  expanded  Miranda  warning.  In  Miranda 
V.  Arizona,  a  1966  case  decided  by  the  Supreme  Court,  it  was  re- 
quired that  criminal  suspects  be  given  certain  warnings,  including 
that  their  statements  may  be  used  against  them.  But  Miranda,  too, 
is  a  very  limited  right. 

It  doesn't  apply  in  civil  cases,  and  in  criminal  cases,  it  applies 
only  when  the  individual  is  in  custody.  Why?  Because  that  is  when 
the  risk  of  coercion  that  Miranda  seeks  to  counteract  is  high. 

As  you  know,  there  have  been  many  efforts  to  limit  the  scope  of 
Miranda  over  the  years,  many  of  them  coming  from  the  Republican 
Party.  Indeed,  the  most  recent  example  is  section  507  of  the  Senate 
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crime  bill,  S.  3,  which  was  introduced  by  Senator  Dole  on  January 
4.  This  provision  is  directly  counter  to  the  direction  of  S.  3. 

Far  from  limiting  Miranda,  title  VIII  would  vastly,  vastly  expand 
it.  It  would  give  targets  the  right  to  be  warned  that  their  state- 
ments can  be  used  against  them.  And  this  would  apply  in  civil  as 
well  as  criminal  investigations,  and  whether  or  not  the  individual 
is  in  custody  and  therefore  being  prevailed  upon. 

It  would  further  require  advising  them  whether  they  have  a  right 
to  a  warrant,  which  is  nowhere  found  in  Miranda  or  any  other  Su- 
preme Court  case.  The  results  would  be  absurd.  Just  one  example: 
before  an  undercover  agent  could  accept  a  drug  shipment  or  partici- 
pate in  any  kind  of  a  sting  operation,  he  would  have  to  warn  his 
target  that  his  statements  can  be  used  against  him.  I  have  many 
more  statements  like — examples  like  that  in  my  extended  remarks. 

Fourth,  the  right  to  be  present  with  an  attorney  or  an  account- 
ant: Title  VIII  gives  targets  the  right  to  be  present  at,  "the  inspec- 
tion, investigation  or  proceeding,"  and  the  right,  "to  have  an  attor- 
ney or  accountant  present." 

Now,  this  is  a  provision  which  is  destined  not  to  protect  victims, 
witnesses,  or  whistleblowers,  but  to  chill  them.  Which  assault  vic- 
tim is  willing  to  tell  the  Government  the  identity  of  his  attacker, 
with  the  attacker  and  his  defense  lawyer  present  during  that  ele- 
ment of  the  investigation? 

Which  employee  is  going  to  tell  government  agents  of  fraud  by 
his  employer,  with  both  his  boss  and  his  boss'  lawyer  present  dur- 
ing the  inspection  and  investigation  or  proceeding? 

In  fact,  by  actively  discouraging  whistleblowers,  this  bill  strikes 
a  damaging  blow  against  the  False  Claims  Act  which  Senator 
Grassley  and  others  have  championed  for  so  long. 

Again,  I  am  sorry  Mr,  Barr  isn't  here  to  tell  you  about  the  Rock- 
well case  in  his  district,  a  civil  case.  The  witnesses,  who  were  em- 
ployees of  Rockwell,  I  daresay,  would  not  have  provided  the  infor- 
mation that  they  did,  had  their  employer  been  sitting  in  the  room 
when  they  were  asked  questions  by  government  investigators. 

Now,  in  subtitle  A,  there  is  an  exception  for  criminal  investiga- 
tions in  certain  circumstances.  There  is  an  exception  when  compli- 
ance would,  "substantially  or  unreasonably  impede  a  criminal  in- 
vestigation." 

Unfortunately,  we  do  not  believe  that  this  solves  the  problem. 
First,  no  one  can  tell  you,  and  we  have  had  a  lot  of  discussion 
about  lawyers  and  some  about  judges,  no  one  can  tell  vou  how  hun- 
dreds of  district  court  judges  will  interpret  the  words  'substantially 
or  unreasonably  impede." 

What  I  can  tell  you  is  that  there  will  be  many  who  will  read 
those  words  differently  than  I  would,  differently  than  our  agents 
would,  different  than  our  prosecutors  would,  or  I  daresay,  than  you 
would. 

And  without  a  doubt,  there  will  be  many  cases  where  our  pros- 
ecutors and  agents  will  conclude  that  the  advance  warning  re- 
quired by  this  title  will  damage  their  investigation  and  a  judge  will 
say  it  is  not  substantial.  It  is  not  unreasonable. 

I  can  guarantee  you  with  certainty,  the  one  thing  I  can  guaran- 
tee you  is  that  every  defense  lawyer  will  file  motions  in  every  case 
to    challenge    any    investigation    that    proceeds    without    these 
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warnings.  I  practiced  law  for  18  years,  and  most  of  that  was  in  de- 
fense of  complex  civil  and  criminal  cases.  It  would  be  malpractice, 
malpractice,  not  to  file  a  motion  where  you  have  vag^e  words  like 
this,  where  those  warnings  were  not  given. 

Second,  criminal  prosecution  does  not  proceed  in  a  vacuum. 
Many  of  our  criminal  cases — and  this  is  what  you  have  to  appre- 
ciate— ^begin  as  civil  or  administrative  investigations  by  Inspectors 
General  or  agency  investigators,  and  others  proceed  parallel  in 
criminal  and  civil  tracks  simultaneously.  Because  of  the  close  rela- 
tionship between  our  civil  and  criminal  enforcement  programs,  if 
you  impose  the  requirements  of  title  VIII  on  civil  cases,  that  could 
well  make  the  subsequent  civil  and  criminal  prosecutions  impos- 
sible. 

If  you — ^if  you  feel  that  I  am  going  on  too  long,  please  stop  me. 
You  can  tell  we  are  most  exercised  about  this  and  if — and  I  will 
rest  on  the  record  if  you  need  to, 

Mr.  Gekas.  No.  No.  We  want  you  to  proceed. 

Ms.  GORELICK.  This  is  a  truncated  version  of  my  long  statement. 

Third,  you  need  to  know  that  criminal  prosecution 

Mr,  Gekas.  I  would  ask  the  lady  to  suspend  only  for  the  purpose 
of  accommodating  the  gentleman  from  Rhode  Island  who  has  to 
leave  but  wants  to  pose  some  questions  before  you  finish  your 
statement. 

Ms,  GoRELlCK.  Absolutely. 

Mr.  Reed.  Thank  you  very  much  for  your  excellent  testimony. 
And  I  share  your  concern  about  the  vague  wording  of  this  title. 
Here,  as  I  read  the  first  part  of  the  section  Aldrich  Ames  would 
have  had  to  be  notified  of  the  scope  of  the  investigation,  certainly 
it  wasn't,  at  that  point,  a  criminal  investigation.  He  would  have 
been  notified, 

Ms.  GoRELiCK.  Before  we  went  in  to  search  his  computer,  we 
would  have  had  to  tell  him  we  were  coming. 

Mr.  Reed.  As  I  look  at  whistleblower  action,  it  goes  beyond  the 
highly  notorious  cases.  I  am  thinking,  as  both  a  Congressman  and 
as  an  Army  officer,  if  I  received  a  letter  from  private  first  class  at 
Fort  Bragg  that  said  his  first  sergeant  was  arbitrary,  could  that  be 
construed  as  colorably  giving  rise  to  all  these  rights  and  anjdhing 
against  him  with  retaliation;  is  that  too  farfetched? 

Ms.  GoRELlCK.  Again,  if  you  believe  that  you  are  likely  to  be  the 
subject  of  a  regulatory  inquiry,  first  thing  you  would  do  is  write  a 
letter  to  whatever  the  regulatory  agency  is,  let's  just  call  it  IRS, 
and  you  would  say,  I  think  your  enforcement  of  the  tax  laws  is  ar- 
bitrary. And  then  you  have  made  a  charge,  and  as  soon  as  the  IRS 
then  comes  in,  you  can  say  it  is  in  retaliation. 

Now,  I  am  not  saying  that  there  are  not  justifiable  complaints 
about  regulators.  But  this  is  a  sledgehammer  approach  which  will 
have  many  unintended  consequences  for  law  enforcement. 

Mr.  Reed.  Let  me  ask  you  to  comment  on  the  effects  on  the 
States  and  State  officials. 

Ms.  GORELICK.  This  is  an  unfunded  mandate.  This  affects  all 
State  regulators  who  have  any  role  in  effectuating  a  Federal  regu- 
latory program,  and  as  you  all  know,  there  were  many.  This  will 
make  them  vulnerable  to  the  same  kinds  of  procedures  and  will  let 
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Federal  judges  oversee  State  regulatory  decisionmaking  and  en- 
forcement decisionmaking, 

Mr.  Reed.  The  premise  for  this  whole  proposal  is  that  it  will 
somehow  ease  the  burden  on  business.  Is  that  an  outcome? 

Ms.  GrORELlCK.  I  do  not  believe  it  is.  I  represented  small  and 
large  businesses  for  18  years,  and  I  can  tell  you  that  what  they 
mostly  want  is  certainty.  They  want  to  understand  what  the  rules 
are,  and  then  they  want  them  fairly  applied.  And  that  is  what  you 
heard  from  the  earlier  panel.  And  we  certainly  agree  that  regula- 
tions should  be  clear  so  people  have  notice  of  them. 

But  to  have  clear  regulations  £md  then  not  enforce  them,  or  have 
tremendous  deterrents  to  enforcing  them,  leaves  the  complying 
business  at  a  relative  disadvantage  to  the  noncompliant  business, 
and  leaves  business  not  knowing  what  the  rules  really  are,  if  thev 
are  not  really  enforced.  I  think  that  this  title  is  not  good  for  small 
business.  I  would  not  advocate  it  if  I  were  a  small  business  person. 

Mr.  Reed.  Thank  you. 

I  thank  the  chairman  for  his  tolerance  and  his  patience. 

Thank  you  very  much. 

Mr.  Gekas.  By  all  means.  The  lady  may  proceed. 

Ms.  GoRELlCK.  Thank  you,  Mr.  Chairman,  and  thank  you,  Mr. 
Reed. 

The  last  point  I  wanted  to  make  before  turning  to  the  whistle- 
blower  provision  has  to  do  with  the  notion  that  you  can  solve  the 
problem  here  by  carving  out  the  criminal  enforcement  program.  As 
I  have  just  explained,  much  of  what  we  do  in  the  criminal  area 
flows  from  what  we  do  in  the  regulatory  area. 

As  Attornev  General  Meese  said  in  1986,  an  integral  part  of  our 
effort  to  combat  waste  and  fraud  and  abuse  is  the  pursuit  of  civil 
recoveries  from  those  who  defraud  the  United  States.  Civil  actions 
are  so  central  to  what  we  do  in  the  health  care  area,  in  antitrust, 
in  defense  procurement  fraud,  and  in  securities  fraud,  and  again, 
I  can  tell  you  from  my  own  personal  experience,  the  harder  you 
make  it  to  enforce  administrative  and  civil  remedies,  the  more  in- 
centive there  is  to  criminalize  those  cases. 

We  saw  that  happen  in  the  1980's,  the  regulatory  resources  went 
down,  while  the  criminal  prosecution  of  some  regulatory  offenses 
went  up.  And  I  really  caution  you  against  that  sort  of  line-drawing. 
We  believe  the  same  principles  apply  to  both  civil  and  criminal  law 
enforcement.  The  same  investigative  tools  are  used  in  both. 

Let  me  turn  for  a  moment  to  the  private  sector  whistleblower 
protection.  No  one  could  disagree  that  protecting  our  citizens  from 
reprisal  by  government  regulators  is  a  worthy  goal.  Let  me  be  clear 
about  that.  But  this  subtitle  also  has  a  host  of  unintended  con- 
sequences that  no  one  in  this  room,  I  daresay  could  possibly  intend. 

It  will  create  a  flood  tide  of  civil  litigation.  It  will  greatly  expand 
Federal  judges'  authority  over  both  Federal  and  State  agencies. 
And  it  will  penalize  career  civil  servants  personally  for  actions  that 
they  take  in  good  faith.  These  are  the  consequences  of  many  of  the 
key  provisions  of  the  title,  and  let  me  just  very  briefly  hit  on  them. 
I  have  a  much  longer  discussion  of  them  in  my  prepared  remarks. 

First,  the  rights  under  this  subtitle  depend  on  the  motive  of  the 
agency  official:  That  is,  whether  the  disclosure  by  the  regulated 
party  was  a  contributing  factor  to  the  agency  action.  And  making 
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cases  turn  on  the  motive  of  an  official  is  going  to  punish  society  be- 
cause the  constable  blundered.  And  even  if  you  find  a  blunder,  in 
most  cases  what  you  are  going  to  end  up  with  is  a  litigation  about 
what  motivated  the  underlying  inquiry. 

The  example  I  gave  before  about  the  tax  protester:  The  tax  pro- 
tester is  going  to  write  in  and  say  you  were  out  to  get  me.  Then, 
you  have  an  inquiry  of  whether  the  IRS  was  simply  doing  its  en- 
forcement job,  or  was  coming  in  because  the  person  wrote  a  letter. 
And  you  are  going  to  have  a  litigation  and  people  making  memos 
of  why  they  are  t^ing  individual  steps.  It  will  really  have,  I  think, 
many  unintended  consequences. 

It  also  makes  the  assertion  of  a  prohibited  regulatory  practice  a 
defense  to  an  agency's  attempt  to  enforce  the  law  or  regulation. 
And  so  it  will  not  just  be  used  by  the  innocent,  but  more  impor- 
tantly, by  the  sophisticated  lawbreaker  who  wants  to  stop  the  im- 
position of  a  justified  penalty.  And  that  person  will  create  a  litiga- 
tion defense  by  doing  nothing  more  than  asserting  that  the  agency 
is  acting  arbitrarily. 

Third,  the  lawbreaker  doesn't  need  to  wait  until  the  agency  be- 
gins an  enforcement  action,  but  can  file  its  own  action  in  advance 
to  restrain  the  agency  from  acting.  The  purpose  of  the  current  rule 
that  bars  that  is  to  prevent  unnecessary  and  duplicative  litigation. 
This  subtitle  encourages  that. 

Fourth,  as  I  noted  before,  it  gives  the  regulated  party  the  unprec- 
edented ability  to  haul  State  agencies  and  officials  into  Federal 
court. 

And  finally,  the  imposition  of  $25,000  a  day  in  fines  on  a  State 
or  Federal  employee:  Given  the  vague  prohibitions  of  this  proposed 
statute  and  its  focus  on  what  as  everyone  knows  is  the  very  ephem- 
eral concept  of  motive  as  a  key  to  liability,  this  cannot  help  but 
deter  career  public  servants  fi-om  acting  in  good  faith  as  they  be- 
lieve the  public  welfare  requires.  No  one  is  going  to  act  without  an 
eye  on  their  own  pocketbook.  I  mean,  I  have  personal  liability  in- 
surance that  I  pay  for  the  actions  I  take  as  Deputy  Attorney  Gen- 
eral, because  of  just  the  actions  that  could  be  filed  against  me  now. 

Louis  Freeh,  the  Director  of  the  FBI,  has  221  filed  against  him, 
and  he  has  hardly  been  here  a  year — and  that  is  without  title  VIII. 
Bear  in  mind,  that  Attorney  General  Thomburgh  in  1988  urged 
passage  of,  and  this  Congress  did  pass,  the  Federal  Employees  Li- 
ability Reform  and  Tort  Compensation  Act,  which  substituted  the 
United  States  for  the  Federal  employee  in  these  actions  for  just 
this  reason.  And  to  go  back  from  that,  I  think,  would  undermine 
law  enforcement,  as  it  has  been  supported  by  Republicans  and 
Democrats  for  an  awfully  long  time. 

I  think  that  passage  of  title  VIII  would  vastly  expand  the  rights 
of  criminal  defendants,  greatly  increase  the  flood  of  firivolous  civil 
litigation,  put  unprecedented  power  in  Federal  courts,  over  State 
and  Federal  agencies,  deter  true  whistleblowers  from  coming  for- 
ward, and  subject  law  enforcement  to  lawsuits  by  lawbreakers. 

I  know  that  the  members  of  this  subcommittee  don't  intend  those 
consequences,  and  for  those  reasons,  I  urge  you  to  reject  the  provi- 
sions of  title  VIII. 

Thank  you. 

[The  prepared  statement  of  Ms.  Gorelick  follows:] 
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Prepared  Statement  of  Jamie  Goreuck,  Deputy  Attorney  General, 
Department  of  Justice 

Introduction 

Mr.  Chairman  and  Members  of  the  Subcommittee:  Thank  you  for  the  opportunity 
to  provide  the  Department's  views  on  Title  VIII  of  HJR.  9.  the  "Job  Creation  and 
Wage  Enhancement  Act  of  1995."  I  am  pleased  to  be  joinea  by  Robert  Litt,  Deputy 
Assistant  Attorney  General  for  the  Criminal  Division;  William  Esposito,  Acting  As- 
sistant Director,  FBI;  and  Paul  Daly,  Assistant  Administrator,  DEA, 

Mr.  Chairman:  No  one  could  disagree  with  the  concerns  that  underlie  this  Title. 
Citizens  who  are  subjects  of  regulatory  action  should  be  protected  from  abuse  by 
regulators,  and  citizens  who  criticize  regulators  should  be  protected  from  reprisab 
for  such  criticism. 

But  those  protections  are  not  the  consequences  that  would  flow  from  passage  of 
this  Title.  To  the  contrary,  the  consequences  that  will  result  will  be  ones  I  am  cer- 
tain no  member  of  this  Subcommittee  intends.  Passage  of  this  Title  will: 

vastly  expand  the  rights  of  criminal  defendants 

greatly  Increase  the  flood  of  frivolous  civil  litigation 

put  unprecedented  power  over  both  federal  and  state  agencies  in  the  hands 
of  federal  judges 

deter  whistleblowers  from  coming  forward 

subject  federal  and  state  law  eniorcement  officials  to  lawsuits  by  lawbreakers 
In  short,  the  unintended  consequence  of  passing  this  Title  will  be  real  damage  to 
the  cause  of  law  enforcement.  And,  ironically,  passage  of  this  Title  would  run  di- 
rectly counter  to  many  of  the  themes  of  the  Contract  With  America  that  some  Mem- 
bers of  this  Subcommittee  have  signed.  Unlike  many  other  provisions  of  the  Con- 
tract, this  one  has  never  before  been  the  subject  of  public  debate,  the  subject  of 
scholarly  analysis,  or  the  subject  of  congressional  hearings.  To  be  frank,  in  many 
places  its  language  is  so  obscure  and  ambiguous  that  I  cannot  tell  you  what  it  really 
means.  What  I  can  tell  you  is  how  many  iudges,  and  all  defense  lawyers,  will  try 
to  construe  it.  You  will  not  be  happy  with  tnat  construction. 

Subtitle  A— "Citizens'  Regulatory  Bill  of  Rights" 

Subtitle  A  of  Title  VIII,  the  "Citizens'  Regulatory  BUI  of  Rirfits,"  imposes  elabo- 
rate procedural  requirements  on  federal  "investigative  or  enforcement  actionts]," 
both  civil  and  criminal.  It  gives  targets  of  such  actions  detailed  rights  upon  the  "ini- 
tiation of  an  in8p>ection,  investigation,  or  other  official  proceeding."  Those  rights  in- 
clude, among  others,  the  right: 

to  be  informed  as  to  the  scope  and  purpose  of  the  agency  action 
to  remain  silent 

to  be  advised  that  statements  can  be  used  against  them,  and  whether  they 
have  a  right  to  a  warrant 

to  be  present  at  the  inspection,  investigation  or  proceeding  with  an  attorney 
or  accountant 
1.  The  Right  to  Notification  of  the  Investigation's  Scope  and  Purpose.  Citizens  who 
are  sued  or  indicted  by  the  government  should,  of  course,  be  advised  of  the  scope 
and  purpose  of  the  action  against  them.  For  that  reason,  the  rules  of  criminal  and 
civil  procedure  provide  for  bills  of  particulars  and  other  discovery  tools  to  elucidate 
such  matters.  This  provision  of  Title  VIII,  however,  pushes  such  notification  back 
to  a  far  earlier  stage  of  the  action — all  the  way  to  the  date  of  the  initiation  of  the 
investigation.  Requiring  notice  at  that  stage  would  damage  our  most  effective  law 
enforcement  tools. 

The  use  of  wiretaps  and  undercover  agents  is  critical  to  investigations  of 
every  kind  of  crime  from  organized  crime,  to  narcotics  trafficking,  to  espionage. 
All  of  these  tools  depend  upon  the  target  of  the  investigation  not  knowing  that 
an  investigation  is  ongoing.  The  advance  notification  required  by  this  provision 
would  render  these  tools  useless. 

The  use  of  cooperating  citizen  witnesses  and  criminal  informants  is  critical 
to  every  kind  of  investigation,  from  violent  crime  to  savings  &  loan  fraud,  from 
toxic  pollution  to  securities  and  antitrust  violations.  But  the  notice  of  scop«  and 
purpose  required  by  this  provision  cannot  help  but  give  the  target  the  kind  of 
information  necessary  to  determine  who  has  been  "ratting  him  out,"  as  they  say 
on  the  street.  Far  from  helping  whistleblowers,  this  provision  is  guaranteed  to 
make  their  lives  more  difficult,  and  more  dangerous. 

Increasingly,  law  enforcement  uses  undercover  "sting"  operations  to  do  every- 
thing from  uncovering  stolen  car  rings,  to  undermining  money  laundering  oper- 
ations, to  luring  fugitives  into  international  waters  for  their  capture.  Needless 
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to  say,  a  requirement  to  advise  targets  of  the  "purpose  and  scope"  of  such  inves- 
tigations would  render  these  tactics  impossible. 

Search  warrants,  subpoenas  and  interviews  are  not  sophisticated  law  enforce- 
ment tools.  They  are  the  bread-and-butter  of  law  enibrcement — the  way  in 
which  necessary  evidence  is  obtained  before  it  can  be  removed  or  destroyed.  But 
investigations  are  often  far  along  before  investigators  have  located  the  buildings 
that  must  be  searched,  the  documents  that  must  be  sought,  and  the  witnesses 
who  must  be  interviewed.  If  targets  must  be  notified  at  the  initiation  of  an  in- 
vestigation— long  before  the  physical  and  testimonial  evidence  has  been  secured 
or  even  identified — such  notification  will  serve  as  an  invitation  to  remove  or  de- 
stroy evidence,  and  to  threaten  or  bribe  witnesses. 

The  rule  of  federal  criminal  procedure  that  protects  the  secrecy  of  grand  jury 
proceedings,  and  the  provision  of  the  False  Claims  Act  that  requires  uie  sealing 
of  private  qui  tam  actions,  are  both  intended  to  do  the  same  thing:  to  pennit 
the  government  to  investigate  a  matter  without  tip{)ing  off  the  lawbreaker, 
without  giving  him  a  chance  to  concoct  a  false  story  in  advance,  and  without 
giving  him  a  cnance  to  hide  the  evidence  or  corrupt  the  witnesses.  The  proposed 

f)rovision  of  Title  VIII  could  trump  these  key  provisions  of  the  criminal  ana  civil 
aw. 

2.  The  Right  to  Remain  Silent.  The  ri^ht  against  self-incrimination  is  enshrined 
in  the  Fifth  Amendment  to  the  Constitution.  It  is  a  right  that  is  central  to  our  con- 
cept of  individual  freedom,  but  nonetheless  a  right  that  renders  law  enforcement 
more  difficult.  For  that  reason,  it  is  a  right  with  clear  limits.  It  does  not  apply  in 
civil  cases — where  the  consequences  are  not  as  great.  It  applies  only  if  the  conversa- 
tion would  be  incriminating;  it  is  not  a  ri^t  to  remain  silent  for  any  other  reason. 
And  it  applies  only  to  self  incrimination — ^there  is  no  right  to  remain  sUent  in  order 
to  protect  someone  else.  This  provision  of  Title  VIII  by  contrast,  would  remove  these 
limits  and  tip  the  balance  against  law  enforcement.  These  are  some  of  the  con- 
sequences: 

Bank  regulators  would  no  longer  be  able  to  demand  information  from  those 
they  regulate — information  about  the  soundness  of  the  institution,  or  whether 
it  has  come  under  foreign  control. 

The  SEC  could  no  longer  require  stock  brokers  to  divulge  their  trades,  in 
order  to  determine  the  existence  of  insider  trading. 

Witnesses  could  no  longer  be  required  to  testify  in  the  grand  jury,  or  in  depo- 
sitions, as  to  what  they  saw  or  heard  another  person  do  or  say. 

3.  The  Right  to  Expanded  Miranda  Warnings.  In  Miranda  v.  Arizona,  384  U.S. 
436  (1966),  the  Supreme  Court  required  that  criminal  suspects  be  given  certain 
warnings,  including  a  warning  that  tneir  statements  may  be  used  against  them.  But 
Miranda,  too,  is  a  limited  right.  It  does  not  apply  to  civil  cases,  and  in  criminal 
cases  applies  only  when  the  individual  is  in  custody — because  only  then  is  there  the 
risk  of  coercion  that  Miranda  seeks  to  counteract.  As  you  know,  there  have  been 
numerous  efTorts  to  limit  the  scope  of  Miranda  over  the  years.  Indeed,  the  most  re- 
cent example  is  Section  507  of  the  Senate  Crime  Bill,  S.  3,  which  was  introduced 
by  Senator  Dole  on  January  4.  But  far  from  limiting  Miranda,  Title  VIII  would  vast- 
ly expand  it.  It  would  give  targets  the  right  to  be  warned  that  their  statements  can 
be  used  against  them.  The  right  would  apply  in  civil  as  well  as  criminal  investiga- 
tions, and  would  apply  whether  or  not  tne  individual  is  in  custody.  And  it  would 
further  require  advising  them  whether  they  have  a  ri^t  to  a  warrant — a  require- 
ment not  contained  in  Miranda  or  any  other  Supreme  Court  case.  The  results  are 
absurd,  but  appear  required  on  the  face  of  the  statute: 

Before  an  undercover  agent  could  accept  a  drug  shipment,  he  would  have  to 
warn  his  target  that  his  statements  could  be  used  against  him. 

Routine,  voluntary,  non-custodial  interviews  would  be  transformed  into  for- 
mal proceedings,  and  the  ability  of  agents  to  obtain  statements  in  sudi  cir- 
cumstances hampered. 

Consensual,  but  warrantless,  drug  searches  at  airports,  bus  and  train  sta- 
tions— now  a  staple  of  our  drug  interdiction  efforts — would  be  made  substan- 
tially more  difficult. 

4.  The  Right  to  be  Present  With  an  Attorney  or  Accountant.  Title  VIII  gives  targets 
the  right  to  be  present  at  the  "inspection,  investigation,  or  proceeding,"  and  the 
right  ^  have  an  attorney  or  accountant"  present.  This  is  a  provision  destined  not 
to  protect  victims,  witnesses  or  whistleblowers,  but  to  chill  them. 

Which  assault  victim  will  be  willing  to  tell  government  agents  the  identity  of  his 
attacker — with  the  attacker,  and  his  defense  lawyer,  present  during  the  "investiga- 
tion"? Certainly  neither  of  the  following: 

the  victim  of  spousal  abuse  who  wants  protection  from  her  husband. 

the  victim  of  gang  violence  who  wants  to  stop  the  killing. 
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And  which  employee  will  be  willing  to  tell  government  agents  of  fraud  by  his  em- 
ployer— with  his  boss  and  his  boss'  lawyer,  present  during  every  "inspection,  inves- 
tigation [and]  proceeding?"  Certainly  none  of  the  following: 

the  defense  industry  employee  who  wants  to  tell  visiting  Defense  Contract 
Audit  Agency  auditors  or  the  Inspector  General  about  procurement  fraud  by  his 
employer. 

the  bank  clerk  who  wants  to  tell  the  FDIC  examiner  about  fraudulent  book- 
keeping entries. 

the  chemical  plant  worker  who  wants  to  warn  EPA  investigators  about  ..the 
dumping  of  toxic  waste. 

the  factory  worker  who  wants  to  tell  the  OSHA  inspector  of  dangerous  condi- 
tions in  the  factory. 
Indeed,  by  actively  discouraging  whiatleblowers,  this  biU  strikes  a  damaging  blow 
against  the  False  Claims  Act  that  Senator  Grassley  and  others  have  championed  for 
so  long. 

5.  Subtitle  A's  Exception  for  Criminal  Investigations.  The  Subtitle  does  try  to  limit 
the  damage  to  law  enforcement  I  have  just  described,  by  carving  out  an  exception 
where  compliance  with  its  requirements  would  "substantially  or  unreasonably  im- 
pede a  criminal  investigation.  Unfortunately,  that  exception  simply  will  not  solve 
the  problem. 

First,  no  one  can  tell  you,  today,  how  hundreds  of  district  judges  will  interpret 
the  words  "substantiaUy  or  unreasonably  impede."  What  I  can  tell  you,  however,  is 
that  there  will  be  many  who  will  read  them  differently  than  I  would,  or  than  our 
agents  and  prosecutors  would,  or  than  any  of  you  would.  Without  doubt,  there  will 
be  many  many  cases  where  our  prosecutors  and  agents  wUl  conclude  that  the  ad- 
vance warning  required  by  this  Title  wUl  damage  their  investigations — but  where 
the  judge  will  say  the  damage  is  not  "substantial"  or  "unreasonable."  And  I  can 
guarantee  with  certainty  that  almost  every  defense  lawyer  will  file  motions  in  al- 
most every  case  to  challenge  any  investigation  that  proceeded  without  those 
warnings.  As  a  consequence,  our  prosecutors  will  end  up  spending  more  time  de- 
fending those  motions  than  they  will  prosecuting  the  bad  guys. 

Second,  criminal  prosecution  does  not  proceed  in  a  vacuum.  Many  of  our  criminal 
cases  begin  as  civil  or  administrative  investigations  by  Inspectors  General  or  agency 
investigators.  Many  others  proceed  on  criminal  and  civil  tracks  simultaneously.  Be- 
cause of  the  close  relationship  between  our  criminal  and  civil  enforcement  programs, 
the  imposition  of  the  requirements  of  this  Title  in  civil  cases  could  well  make  subse- 
quent or  parallel  criminal  prosecutions  impossible.  It  will  be  cold  comfort  to  our  FBI 
agents  to  learn  that  they  can  keep  their  criminal  investigation  secret,  but  that  the 
Inspector  General  has  already  disclosed  the  preceding  administrative  investigation 
of  the  same  conduct. 

Third,  criminal  prosecution  is  not  all  there  is  to  our  enforcement  program.  As  At- 
torney General  Meese  said  in  1986,  an  "integral  part"  of  our  effort  to  combat  waste, 
fraud  and  abuse  "is  the  pursuit  of  civil  recoveries  from  those  who  defraud  the  Unit- 
ed States."  Civil  actions  are  central  to  our  enforcement  program  in  such  areas  as 
health  care  fraud,  antitrust,  defense  procurement  fraud,  and  securities  fraud.  Inves- 
tigations in  these  areas  use  many  of  the  investigative  tools  described  above,  tools 
that  would  be  rendered  ineffective  by  too-early  notification  of  the  existence  of  the 
investigation,  by  decreeing  a  ridit  to  remain  silent,  by  mandating  expanded  Mi- 
randa rights  in  civil  cases,  and  oy  guaranteeing  the  target's  and  lawyePs  presence 
at  every  stage  of  the  investigation. 

As  I  finish  my  discussion  of  Subtitle  A,  let  me  trv  to  put  it  in  a  perspective  that 
everyone  can  understand.  The  provisions  of  this  Subtitle  would  require  the  RTC  to 
inform  the  target  of  a  saving  &  loan  investigation  as  to  the  scope  and  purpose  of 
that  investigation.  And  the  KTC  could  not  even  delay  that  notification  until  it  de- 
cided whether  to  make  a  criminal  referral  to  the  Justice  Department.  Rather,  it 
would  have  to  advise  the  target  as  soon  as  its  administrative  investigation  was  initi- 
ated. Is  that  the  result  this  Subcommittee  intends? 

SUBTITLE  B— PRIVATE  SECTOR  WHISTLEBLOWER'S  PROTECTION 

Subtitle  B  is  called  the  "Private  Sector  Whistleblowers'  Protection  Act."  The  intro- 
ductory section  of  the  Subtitle  indicates  that  its  purpose  is  to  protect  regulated  per- 
sons from  reprisals  by  agencies  for  disclosing  certain  kinds  of  information.  The 
kinds  of  disclosures  covered  by  the  provision  include  a  statement  by  the  person  that 
he  believes  an  agency  has  acted  arbitrarily,  is  wasting  or  misallocating  its  resources, 
is  engaging  in  inconsistent  enforcement,  or  has  endangered  public  health  or  safety. 
When  the  disclosure  of  such  information  is  "a  contributing  factor"  in  the  decision 
to  take  agency  action,  the  action  is  deemed  a  "prohibited  regulatory  practice." 
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No  one  could  disagree  that  protecting  our  citizens  from  "reprisal"  by  government 
regulators  is  a  wortny  goal.  But  this  Subtitle,  too,  has  a  host  of  consequences  that 
no  one  in  this  room  could  possibly  intend.  It  will  create  a  flood  tide  of  civil  litigation; 
it  will  greatly  expand  federal  judges'  authority  over  both  federal  agencies  and  the 
states;  and  it  may  penalize  career  civil  servants  personally  for  actions  they  take  in 
a  good  faith  belief  that  they  are  required  by  law.  These  are  the  consequences  of 
many  key  provisions  of  the  Subtitle. 

First,  rights  under  this  Subtitle  depend  upwn  the  motive  of  the  agency  ofRcial — 
that  is,  whether  the  disclosure  by  the  regulated  party  was  "a  contributing  factor" 
in  the  decision  to  take  agency  action.  Under  current  administrative  law,  by  contrast, 
the  motive  of  the  agency  official  ordinarily  is  not  relevant.  That  is  the  rule  because 
motive  is  so  difficult  to  discern  that  litigation  over  it  would  create  an  enormous  liti- 
gation sideshow.  It  is  also  the  rule  because  letting  federal  judges  plumb  the  "motive" 
of  agency  oflicials  would  give  them  virtually  unreviewable  authority  over  Executive 
Branch  action.  And  it  is  the  rule  because  making  cases  turn  on  the  motives  of  ofli- 
cials could  well  "punish  society  because  the  constable  blundered."  The  Subtitle,  for 
example,  immunizes  a  regulated  party  from  penalties  and  fines  (but  not  from  com- 
pliance) where  the  disclosure  was  a  "contributing  factor"  to  the  decision  to  take 
agency  action — even  if  the  agency  establishes  that  the  party  did  in  fact  break  the 
law. 

Second,  the  Subtitle  makes  the  assertion  of  a  prohibited  regulatory  practice  a  de- 
fense to  an  agency's  attempt  to  enforce  a  law  or  regulation.  This  provision  will  be 
used  not  only  by  the  innocent,  but  by  lawbreakers  trying  to  stop  the  imposition  of 
justified  penalties.  When  such  a  party  believes  regulation  to  be  imminent,  it  can  cre- 
ate a  litigable  defense  by  doing  nothing  more  than  asserting  that  the  agency  is  act- 
ing arbitrarily,  or  is  wasting  agency  resources  by  focusing  on  the  lawbreaker,  or  is 
engaging  in  inconsistent  enforcement  in  the  same  manner.  That  assertion  then  en- 
ables the  defendant  to  mire  enforcement  actions  in  discovery  and  litigation  about 
the  subjective  motivations  of  the  agency  and  its  employees,  rather  than  focusing  on 
whether  the  defendant  violated  the  law. 

Third,  under  the  Subtitle,  the  lawbreaker  need  not  wait  to  litigate  until  the  agen- 
cy actually  begins  enforcement  of  a  regulation,  but  rather  can  file  its  own  action  to 
restrain  the  agency.  Under  current  administrative  law,  a  party  ordinarily  must  wait 
until  the  agency  acts,  and  then  defend  itself.  The  purpose  of  the  current  rule  is  to 
prevent  unnecessary  and  vexatious  litigation  in  the  federal  courts.  This  Subtitle  en- 
courages such  litigation. 

Fourth,  the  Subtitle  gives  regulated  parties  the  ability  to  haul  state  agencies  and 
officials  into  federal  court  as  well.  Under  current  law,  federal  courts  have  almost 
no  jurisdiction  to  hear  challenges  to  actions  by  state  agencies  (except  where  the 
challenge  states  a  violation  of  the  U.S.  Constitution).  Subtitle  B,  however,  applies 
to  any  state  agency  that  "exercise  authority  under  Federal  law,"  or  "that  exercises 
authority  under  State  law  establishing  a  program  approved  by  a  Federal  agency  as 
a  substitute  for  or  supplement  tc  a  program  established  by  Federal  law.  It  thus 
would  permit  federal  courts  to  review  the  actions  and  motives  of  state  health,  envi- 
ronment and  welfare  agencies  and  officials  to  an  extent  never  before  permitted. 

Fifth,  the  Subtitle's  language  is  so  vague,  and  so  ambiguous,  that  it  wiU  spawn 
years  of  litigation  to  determine  its  meaning.  Are  criminal  prosecutions  considered 
regulatory  actions"  under  the  Subtitle,  and  therefore  subject  to  the  defenses  and 
injunctive  actions  it  authorizes?  What  if  they  arise  out  of  administrative  investiga- 
tions found  to  have  been  initiated,  in  part,  because  of  practices  prohibited  by  the 
Subtitle? 

What  does  the  statute  mean  when  it  prohibits  agency  actions  based  on  disclosures 
by  the  regulated  person,  "or  by  any  other  person?"  What  if  a  true  whistleblower, 
an  employee  of  a  nuclear  power  plant,  complains  to  the  press  that  the  NRC  has 
"endanger[ed]  public  safety"  by  failing  to  stop  the  plant  from  releasing  radioactive 
waste  into  a  stream.  If  on  the  basis  of  that  disclosure  the  NRC  thereafter  does  en- 
join the  plant — has  it  engaged  in  a  "prohibited  regulatory  practice"? 

Sixth  and  finally,  the  SuDtitle  imposes  personal  liability  on  federal  and  state  em- 
ployees found  to  have  engaged  in  the  practices  it  prohibits — in  amounts  up  to 
$25,000  per  day.  Given  the  vague  prohibitions  of  the  statute,  and  its  focus  on  the 
ephemeral  concept  of  motive  as  the  key  to  liability,  this  cannot  help  but  deter  career 

Eublic  servants  from  acting  in  good  faith  as  they  believe  the  public  welfare  requires. 
fo  one  could  act  in  such  circumstances  without  one  eye  on  the  possible  risk  to  her 
personal  pocketbook.  Indeed,  it  is  precisely  for  that  reason  that  in  1988,  Attorney 
General  Thombur^  urged  passage  of,  and  Congress  did  in  fact  pass,  the  Feder^ 
Employees  Liability  Reform  and  Tort  Compensation  Act — which  substituted  the 
United.  States  as  defendant  instead  of  individual  federal  employees  in  tort  suits. 
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Conclusion 

Passing  Title  VIII  of  HJl.  9  would  vastly  expand  the  rights  of  criminal  defend- 
ants; greatly  increase  the  flood  of  frivolous  civil  litigation;  put  unprecedented  power 
over  federal  and  state  agencies  in  the  hands  of  federal  judges;  deter  true  whistle- 
blowers  from  coming  forward;  and  subject  federal  and  state  law  enforcement  officials 
to  lawsuits  by  lawbreakers.  I  know  that  the  Members  of  this  Subcommittee  do  not 
intend  these  consequences  to  come  to  pass.  For  that  reason,  I  urge  you  to  reject  the 
provisions  of  Title  VIII. 

Mr.  Gekas.  I  thank  the  lady  for  her  testimony. 

The  Chair  yields  itself  5  minutes  to  begin  the  inquiry. 

I  am  not  startled  by  the  implication  of  your  testimony  that  you 
would  like  to  get  rid  of  this  altogether,  ^d  with  respect  to  your 
criticism  of  subtitle  A,  you  are  not  even  willing,  if  we  change  the 
langfuage  of  the  unreasonably — substantially  or  unreasonably,  you 
are  not  even  willing,  are  you,  to  allow  some  of  this  to  stand  if  we 
eliminated  criminal  investigations  altogether? 

Ms.  GORELICK.  For  the  reasons  I  explained,  I  think  that  merely 
excising  cases  that  begin  as  criminal  investigations  would  not  be 
sufficient  given  how  many  start  off  as  agency  matters  or  as  agency 
inquiries  or  as  parallel  civil  and  criminal  investigations. 

Mr.  Gekas.  You  mean,  if  we  excised  criminal  investigations 

Ms.  GoRELiCK.  That  is  if  you  excise.  You  see  the  provision  would 
then  say  that  at  the  outset  of  a  noncriminal  investigative  or  civil 
inquiry,  you  need  to  give  the  right  to  remain  silent  and  the  other 
rights  that  are  listed.  As  you  know,  we  would.  Let  me  just  give  you 
an  example.  RTC  is  a  civil  investigative  agency.  It  begins  in  an  ad- 
ministrative proceeding.  Now,  do  you  want  the  RTC  to  have  to  tell 
the  target  of  an  investigation,  the  scope  of  the  investigation,  have 
him — have  the  right  not  to  comply  with  the  investigation,  not  to 
say  anything,  have  the  employees  of  the  entity  not  say  anything, 
not  deliver  any  documents,  not  respond  in  any  way?  Do  you  want 
to  put  that  person  on  notice.  Do  you  want  to  give  him  the  right  to 
have  his  attorney  present? 

Mr.  Gekas.  Assuming  that  we  did  want  that,  how  would  that 
harm  the  criminal  side? 

Ms.  Gorelick.  Because  in  9  months,  there  is  a  criminal  referral. 
The  case — at  the  end  of  line  there,  it  can  go  administratively,  it  can 
go  civil  or  it  can  go  criminal.  A  lot  of  what  we  do,  as  you  know 

Mr.  Gekas.  What  if  we  would  after  all  of  these  are  in  place 

Ms.  Gorelick.  Because  it  is  too  late.  What  I  am  trying  to  explain 
is  that  on  day  one,  it  is  an  administrative  proceeding  and  all  these 
rights  kick  in.  We  don't  know  it  is  criminal  until  9  months  from 
now,  at  the  end  of  that  line,  and  all  the  harm  that  we 

Mr.  Gekas.  But  that  happens  now  does  it  not 

Ms.  Gorelick.  No,  it  does  not  happen  now.  In  fact,  you  may  re- 
call hearings  about  notifying  subjects  of  RTC  investigations 

Mr.  Gekas.  Yes. 

Ms.  GrORELiCK  [continuing].  In  advance  of  a  criminal  referral.  I 
will  tell  you  that  it  would  undermine  criminal  and  civil  law  en- 
forcement to  have  to  provide  the  notice  at  the  outset — the  notice 
and  all  of  these  rights  at  the  outset  of  a  civil  or  administrative  pro- 
ceeding, which,  at  some  point  down  the  line,  could  become  criminal 
and  often  turns  into  a  criminal  investigation.  Yes,  it  would  hurt  the 
criminal  law  enforcement  and  it  would  hurt  civil  law  enforcement. 


148 

Mr.  Gekas,  Well,  I  want  to  assert  so  that  you  will  sleep  well  to- 
night, that  I  will  not  support  anything  that  would  put  any  kind  of 
blemish  on  a  pure  criminal  investigation, 

Ms.  GoRELiCK.  I  appreciate  that. 

Mr.  Gekas.  And  to  the  extent  that  subtitle  A,  in  mv  judgment, 
would  do  that.  I  would  not  support  maintenance  of  tnis  subtitle. 
But  I  am  not  content  yet  that  just  excising  the  criminal  investiga- 
tion from  its  purview  won't  serve  that  purpose.  I  am  not  yet  ready 
to  acknowledge  that. 

Ms.  Gk)RELiCK.  You  know  what  I  would  be  happy  to  do,  Mr. 
Chairman?  I  appreciate  your  strong  anticrime  record,  and  therefore 
it  is  not  a  surprise  to  me  that  this  argument  has  resonance  with 
you.  What  I  would  like  to  do  is  come  in  and  give  you  real-life  exam- 
ples of  why  that  fix  does  not  serve  your  goal. 

Mr.  Gekas.  And  then  I  am  less  convinced  about  subtitle  B,  that 
is,  you  even  seem  to  feel  that  is  counterproductive  in  the  ways  that 
you  have  outlined. 

Ms.  GoRELiCK.  Yes,  sir. 

Mr.  Gekas.  I  am  not  as  totally  convinced  about  that  as  I  am 
about  your  first  assertions  as  to  the  criminal  investigations  in  sub- 
title A.  But  your  testimony  is  invaluable. 

Ms.  Gore  LICK.  Thank  you. 

Mr.  Gekas.  And  I  am  telling  you  now,  it  is  going  to  affect  the 
final  language  of  these  subtitles,  I  could  be  overrulea  on  what  I  am 
saying,  but  at  least  my  initiative  will  be  toward  that  goal, 

Ms,  Gorelick,  I  appreciate  that.  And  I  did  talk  with  Chairman 
Hyde  about  this  as  well,  and  I  believe  he  shares  some  of  your  con- 
cerns, 

Mr,  Gekas,  All  right. 

The  gentleman  from  Illinois  is  recognized  for  5  minutes,  if  he  so 
chooses, 

Mr.  Flanagan,  Thank  you,  Mr.  Chairman, 

I  thank  the  Speaker  for  coming  today,  and  I  certainly  associate 
myself  with  Chairman  Grekas's  remarks  about  making  sure  that 
criminal  investigations  are  not  in  any  way  impeded,  I  merely  con- 
tinue to  be  somewhat  perplexed  at  the  apocalvptic  description  you 
have,  if  this  section  is  enacted  that  crime-fighting  will  come  to  a 
grinding,  screaming  halt  and  people  will  run  rampant  through  the 
streets, 

I  realize  it  will  take  Federal  courts  some  time  to  interpret  the 
various  entities  mentioned  in  title  VIII,  and  then  without  substan- 
tially impeding  criminal  investigations.  But  there  is  not  a  great 
body  of  law  that  could  help  us  now  insofar  as  the  Attorney  General 
of  the  United  States  or  various  attorneys  general  of  the  various 
States  and  their  enforcement,  in  being  able  to  discern  with  some 
accuracy  what  substantial  problems  they  could  avoid, 

Ms.  Gorelick.  Would  that  it  were  so,  Mr.  Flanagan.  There  are 
no  precedents  that  would  allow  one  to  interpret  with  any  degree  of 
certainty  what  this  means.  And  I  will  tell  you  that  I  don't  see  how 
it  means  anything  other  than  almost  all  undercover  operations,  all 
wiretaps.  If  that  is  what  you  mean,  then  just  say  it.  I  can't — I  can't 
visualize  a  situation  where  we  would  now  want  to  use  an  under- 
cover operation  in  which  we  would  also  not  think  it  particularly 
helpful  to  tell  the  subject  that  they  are 
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Mr.  Flanagan.  No,  no,  I- 


Ms,  GORELICK.  So  what  I  am  trying  to  say  to  you  is  that  this  is 
one  of  those  things  you  are  either  in  or  out  of,  I  don't  see  that  hav- 
ing Federal  courts  drawing  this  Hne  is  going  to  help  law  enforce- 
ment, nor  do  I  see  a  body  of  precedent  that  would  teach  us  what 
the  ultimate  result  would  be. 

Mr.  Flanagan.  I  am  sorry,  I  was  not  sufficiently  clear  in  my 

Question.  I  was  not  speaking  of  purely  criminal  area.  As  Chairman 
rekas,  and  I  certainly  will  support  nim,  to  try  to  proscribe  that 
from  the  act.  I  was  speaking  more  about  the  RTC  example,  that 
you  gave  and  the  very  idea  of  having  a  whistleblower,  so  that  that 
regulatory  agency  does  not  abuse  the  people. 

But  yet,  if  it  is  an  inexorable  possibility  that  it  will  result  in  a 
criminal  investigation,  how  far  back  through  the  RTC  or  through 
any  other  agency  can  we  say  that?  Because  there  is  a  possibility 
it  will  result  in  a  criminal  investigation  that  would  further  be  pro- 
scribed by  some  general  prohibition  in  this  act  from  its  effect  on 
criminal  investigations,  consequently,  by  including  that  language 
have  we  not  gutted  it? 

Ms.  GORELICK.  You  know,  I  don't  see,  again,  why  if  your  goal  is 
not  to  hurt  criminal  investigations,  then  you  would  not  just  elimi- 
nate these  provisions  with  respect  to  any  kind  of  investigation  or 
inquiry  that  has  as  one  possibility  a  criminal  referral.  But  let  me 
try  to  address  the  purely  civil  question  of,  let's  say,  antitrust. 

Most  of  our  antitrust  enforcement  is  civil.  Now  let's  just  assume 
that  we  are  investigating  whether  you  and  your — and  your  com- 
petitor are  fixing  prices  for  the  sale  of  bread  or  milk,  and  we  are 
using  as  part  of  our  civil  inquiry  one  of  your  employees  to  talk 
about  the  meetings  that  you  and  your  competitors  are  having. 

Even  if  we  have  purely  excluded,  totally  excluded  criminal  pros- 
ecution as  a  possibility  here,  and  this  were  purely  civil,  I  doubt 
that  you  would  want  us  to  have  to  tell  you  that  your  employee  is 
telling  us  about  ongoing  meetings  where  vou  are  frxing  prices.  It 
would  gut  the  enforcement  of  that  part  of  the  law. 

Now,  if  you  want  to  change  the  law  and  say  it  is  all  right  to  fix 
prices,  that  is  fine.  But  it  is  very  difficult  for  us  to  have  that  law 
to  enforce  and  then  not  to  use  the  most  obvious  tools  to  enforce  it. 

So  what  I  would  urge  upon  you  is  not  to  draw  so  readily  the  sim- 
ple lines  between  civil  and  criminal.  We  enforce  very  important 
rights  and  concerns  civilly.  I  would  hate  to  have  a  situation  in 
which  we  don't  know  that  someone  is  dumping  mercury  into  Lake 
Superior  because  we  have  to  give  notice  that  we  are  going  to  come 
and  see  if  their  pollution  control  devices  are  on.  That  is  purely,  in 
most  cases,  purely  a  civil  inspection. 

But  to  give  notice  or  to  have  to  bear  the  burden  of  litigating  that, 
we  would  have  been  substantially  impeded  if  we  had  given  the  no- 
tice. You  know,  it  puts  us  in  an  almost  impossible  box.  I  tell  you, 
I  think  that  the  direction  you  were  heading  in  this  morning  of 
making  regulations  simpler  and  more  understandable  to  people, 
gives  you  much  more  bang  for  your  buck  than  attacking  it  in  this 
way. 

I  understand  that  there  are  abuses  and  that  people  are  unhappy 
sometimes  with  the  way  in  which  government  investigators  inves- 
tigate. But  please  think  carefully  about  what  you  are  doing,  not 
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just  in  the  criminal  area,  but  in  the  civil  area,  before  you  go  down 
this  road. 

Mr.  Flanagan.  All  right.  I  would  thank  you.  And  vour  observa- 
tions are,  indeed,  cogent.  But  I  would  tell  you  that  tne  purpose  of 
both  of  the  examples  you  gave  was  to  proscribe  the  activity  not  to 
catch  the  perpetrator.  The  reason  we  don't  want  mercury  dumped 
in  the  lake  is  because  we  don't  want  mercury  dumped  in  the  lake, 
not  because  we  want  to  catch  people  dumping  mercury  in  the  lake. 

I  am  not  altogether  certain  that  notice  up  front  is  going  to  inhibit 
that,  insofar  as  you  will  proscribe  and  you  will  catch  the  perpetra- 
tors, because  you  have  enhanced  through  whistleblowing  the 
abuses  of  the  regulatory  system  that  go  through. 

It  is  a  little  bit  of  a  long  argument,  but  I  will  tell  you  that  to 
protect  the  criminal  investigation  throughout,  you  have  also  in  here 
the  substantial  language  that  I  think  will  walk  that  gray  line  that 
you  have  described,  particularly  in  the  RTC  argument,  which  was 
a  very  good  example  of  where  it  may  become  criminal,  that  would 
be  in  a  decision  in  your  hands  if  a  Federal  judge  would  or  would 
not  approve.  Over  time,  a  body  of  case  law  would  build  up  and  we 
would  provide  better  protection  over  time  and  not  less. 

Ms.  GoRELiCK.  If  I  might  just  comment  very  briefly,  the  purpose 
of  my  pollution  control  device  example  was  not  to  suggest  that 
what  we  are  trying  to  do  here  is  to  play  "got  you"  with  somebody. 
But  telling  somebody  that  they  are  subject  to  inspection  without 
notice,  gives  them  a  much  greater  incentive  to  keep  that  sometimes 
expensive  pollution  control  device  on  rather  than  off.  If  you  have 
to  give  them  notice,  then  they  can  turn  it  on  when  they  have  the 
notice. 

It  is  really  desired  to  make  sure  that  people  uniformly  under- 
stand that  there  is  a  requirement  and  statute.  If  you  don't  want 
the  requirement,  then  remove  it  from  the  regulation.  But  please 
don't  disarm  us  from  the  ability  to  help  make  sure  that  people  have 
those  devices  on  rather  than  on. 

Mr.  Flanagan.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  The  time  of  the  gentleman  has  expired. 

The  Chair  recognizes  the  gentleman  from  New  York,  Mr.  Nadler. 

Mr.  Nadler.  Thank  you  very  much,  I  must  say 

Mr.  Gekas.  Pardon  me,  for  5  minutes. 

Mr.  Nadler,  Thank  you  very  much. 

I  must  say  that  20  years  ago,  I  would  have  looked  at  this  with 
a  very  different  eye  than  I  do  now.  And  20  years  ago,  my  civil  lib- 
ertarian impulses  were  much  more  absolutist  than  they  are  now, 
and  I  would  have  said  wonderful,  we  are  eliminating  all  wire- 
tapping, all  searches,  all  seizures,  and  the  minor  impact  that  will 
have  on  criminal  and  civil  enforcement,  so  what. 

Twenty  years  of  experience  says  that  isn't  such  a  great  idea.  And 
I  have  a  less  absolutist  interpretation,  probably  more  absolutist 
than  most  of  my  colleagues  on  the  other  side  of  the  aisle,  but  less 
absolutist  than  I  did  20  years  ago. 

And  the  gist  of  your  testimony  is  that  this  would  essentially  gut 
all  enforcement,  and  in  looking  at  this,  I  share  your  opinion, 

I  just  have  a  couple  of  questions.  I  think  you  have  already  an- 
swered one  that  I  was  going  to  ask,  which  is  that  we  shouldn't  only 
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look  at  this  on  the  criminal  side.  It  is  clear  to  me  from  what  you 
said,  you  can't  predict  when  you  start  an  action  on  the  civil  side 
whether  it  is  going  to  go  criminal  or  not,  and  therefore  simply  say- 
ing this  doesn  t  apply  to  criminal  actions  won't  help,  because  by  the 
time  you  have  determined  it  is  a  criminal  action,  you  have  already 
warned  and  told  them  to  destroy  the  evidence  and  everything  else. 

Second  of  all,  let's  look  specifically  at  the  civil  side.  Would  you 
say  this  is  as  important,  that  this  is  as  destructive  of  civil  enforce- 
ment of  laws  that  we  pass,  not  just  regulation,  but  laws,  as  it 
would  be  of  criminal  enforcement? 

Ms.  GrORELlCK.  Absolutely,  there  is  just  no  question  about  it. 
Much  of  our  compliance  structure  depends  upon  the  relative  infor- 
mality of  inspections  and  inquiries,  and  if  you  provide  notice,  if  you 
had  this  right  to  remain  silent,  if  you  had  the  right  to  have  an  at- 
torney present  at  all  times  when  anyone  in  your  company  was 
being  interviewed,  it  would  gut  it. 

Mr.  Nadler.  So  this  would  make  it  much  easier  to  pull  off  the 
S&L  scandal  and  insider  trading? 

Ms.  GrORELiCK.  Let  me  give  you  an  example.  The  S&L  scandal 
cost  the  American  taxpayers  upward  of  $250  billion, 

Mr.  Nadler.  Five  hundred. 

Ms.  GrORELlCK.  Upward.  That  is  double.  I  stopped  counting,  I 
guess,  at  250.  Under  title  VIII,  a  savings  and  loan  would  not  have 
to  respond  to  the  regulator  coming  in  to  say,  "may  I  look  at  your 
books?"  I  would  not  nave  to  respond  at  all.  If  a  person  in  the  sav- 
ings and  loan  were  willing  to  tell  the  Government  about  some  of 
the  practices  that  we  have  heard  about,  that  were  going  on,  he 
would  have  to  do  that  with  his  boss  and  the  boss'  lawyer  sitting 
next  to  him. 

The  enforcement  of  laws  like  that  is  literally  unimaginable  under 
this  rubric.  And  if  you  look  at  environmental  laws,  health  and  safe- 
ty laws — it  would  be  endlessly  more  difficult. 

Mr.  Nadler.  Thank  you. 

Let  me  ask  one  other  question  with  slightly  different  benefits. 
Actually  two  questions  at  one  point.  No.  9  of  section  A,  says  a  per- 
son would  have  the  right  to  receive  attorney's  fees  and  other  ex- 
penses from  the  Grovernment  when  the  Government  commences  a 
frivolous  civil  action  against  such  person. 

Do  you  know  what  frivolous  means? 

Ms.  Gorelick.  There  is  case  law  on  "frivolous,"  but  it  doesn't 
give  you  a  very  clear  definition  in  guiding  what  is  considered  frivo- 
lous. 

Mr.  Nadler.  Can  you  think  of  any  reason  that  says  you  should 
have  the  right  to  recover  attorney's  fees  and  other  expenses  from 
the  Grovemment,  the  Government  commences  a  frivolous  civil  ac- 
tion, assuming  that  it  is  determined  a  desirable  thing  to  do?  If  we 
determined  that  was  a  desirable  thing  to  do,  could  you  think  of  any 
reason  of  equity  why  we  shouldn't  amend  that  section  to  say  that 
you  can  receive  attorney's  fees  and  other  expenses  from  the  Gov- 
ernment when  the  Government  commences  a  frivolous  civil  or 
criminal  action  against  such  person? 

Ms.  Gorelick.  I  don't  know  whether  there  is  a  distinction  in  pol- 
icy between  the  two. 

Mr.  Nadler.  That  is  what  I  am  asking. 
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Ms.  GORELICK.  And  as  you  well  know,  of  course,  we  don't  have 
this  rule  in  ordinary  civil  litigation  between  two  parties.  I  mean, 
if  you  sued  Mr.  Flanagan,  and  you  lost,  you  wouldn't  have — I  am 
sorry  to  report  to  Mr.  Flanagan,  but  he  would  not  have  to  pay  you 
your  attorney's  fees. 

Mr.  Nadler.  I  am  sure  if  I  sued  Mr.  Flanagan,  it  would  be  frivo- 
lous. 

Mr.  Flanagan.  Thank  you,  Mr.  Nadler. 

Mr.  Nadler.  You  are  quite  welcome. 

The  reason  I  asked  the  question  was  that  I  was  thinking  of  a 
particular  case  in  New  York  where  the  Justice  Department  brought 
a  criminal  case  against  a  very  prominent  political  figure.  In  fact, 
he  was  the  speaker  of  the  assembly.  His  actions  in  that  case,  even 
if  the  facts  were  admitted,  were  not  a  crime.  He  was  convicted  but 
the  court  of  appeals  unanimously  reversed  because  the  actions  he 
was  charged  with  having  committed  were  not  in  fact  against  the 
law.  And  you  know  that  was  the  end  of  case,  except  he  owes  money 
and  his  life  was  ruined.  He  was  out  of  office  and  he  owed  $700,000 
in  legal  fees. 

And  the  fact  is  that  any  middle-class  person,  if  you  are  very  poor 
you  get  legal  aid,  but  if  you  are  middle  class  and  you  are  the  sub- 
ject of  a  criminal  indictment,  you  can  be  acquitted  and  the  case  can 
be  thrown  out  before  it  ever  comes  to  trial,  and  you  are  still  ruined 
financially  for  life.  And  yet,  we  have  no  provision  to  deal  with  that. 
And  if  the  case  is  frivolous,  if  it  should  never  have  been  brought 
in  the  first  place,  if  we  are  going  to  say  that  there  should  be  recov- 
ery of  attorney's  fees  on  frivolous,  whatever  that  means,  civil  ac- 
tions, why  not  on  frivolous  criminal  actions? 

Ms.  GORELICK.  I  take  it  that  is  a  rhetorical  question? 

Mr.  Nadler.  Well,  you  have  acknowledged  it  already  by  saying 
you  see  no  policy  difference.  But  the  other  question,  there  is  no 
really  good  law  on  frivolous. 

Ms,  GORELICK.  It  is  subject  to  many  interpretations. 

Mr.  Nadler.  Well,  would  you  recommend  that  if  we  were  to  keep 
that  provision  in  here,  that  we  should  put  in  a  tight  definition  of 
frivolous? 

Ms.  Gorelick.  I  have  to  tell  you  in  the  short  period  of  time  be- 
tween the  scheduling  of  this  hearing  today,  it  was  all  I  could  do 
to  master  the  provision  and  determine  that  we  were  wholly  against 
it.  I  haven't  tried  to  edit  it. 

Mr.  Nadler.  Thank  you. 

Mr.  Gekas.  Does  the  gentleman  from  Georgia  seek  recognition? 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  Recognized  for  5  minutes. 

Mr.  Barr.  Thank  you. 

Would,  in  your  opinion,  Ms.  Gorelick,  the  best  way — and  I  am 
sensitive  to  the  fact,  as  you  just  mentioned  in  response  to  Mr. 
Nadler's  inquiry — that  you  haven't  really  had  an  opportunity  to  go 
over  this  in  great  detail — but  from  your  review  of  it  thus  far — and 
I  am  very  sensitive  to  the  issues  that  you  raised  here,  which  I  pre- 
sume you  commented  on  or  orally  as  well.  Is  there  some  way  that 
this  bill  could  be  amended  to  provide  sufficient  exceptions  for  the 
sort  of  law  enforcement  operations  that  you  are  talking  about  here 
or,  in  your  opinion,  is  the  whole  thing  so  defective  that  it  cannot 
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be  remedied?  I  would  hope  that  we  could  fashion  some  sort  of  ex- 
ceptions in  here,  but  I  would  like  your  opinion  on  that,  please. 

Ms.  GrORELiCK.  Let  me  say,  I  am  by  nature,  someone  who  seeks 
a  compromise,  if  there  is  one.  This  bill  really  challenges  that  im- 
pulse. I  would  have  to  look  very  seriously  and  hard  to  see  whether 
there  is  something  that  one  could  salvage  from  it. 

^1  the  obvious  solutions  are  very  problematic;  that  is,  simply  ex- 
cising criminal,  or  some  of  the  other  things  that  we  have  discussed. 
And  1  guess  I  would  like  to  defer  my  answer  to  your  question. 

Mr.  Barr.  ok,  I  would  be  very  nappy — with  the  chairman's  in- 
dulgence— would  be  very  happy  to  work  with  this  witness  with  re- 
gard to  providing  further  information. 

Mr.  Gekas.  We  encourage  you  to  do  that. 

Mr.  Barr.  Thank  you,  Ms.  Gorelick. 

Mr.  Gekas.  Which  brings  me  to  the  final  thesis  that  I  wanted  to 
propound;  that  I  strongly  believe  in  judicial  review  as  we  have  pro- 
posed it  in  this  entire  bill.  Hopefully,  if  it  works  out  the  way  you 
want  it  to  in  a  semiperfect  system,  we  want  to  put  together  judicial 
review,  that  there  would  be  less  inclination  or  less  need  for  delving 
into  the  other  point  of  view,  the  source  of  information,  the  whistle- 
blower,  the  Bill  of  Rights,  and  all  of  that.  Perhaps  we  could  revisit 
these  sections  only  after  a  reasonable  period  of  time,  to  see  wheth- 
er judicial  review,  itself,  if  we  finally  adopt  it,  helps  to  solve  some 
of  the  problems,  makes  everybody  more  confident  in  the  system 
and  information  is  more  flowing,  et  cetera. 

That  may  be  the  final  solution  to  this  immense  problem.  With 
that,  we  thank  you  for  coming  here. 

Ms.  GORELICK.  Thank  you. 

Mr.  Gekas.  Unfortunately,  you  have  made  us  think. 

Ms.  GOREUCK.  Thank  you  very  much.  I  appreciate  the  oppor- 
tunity. 

Mr.  Gekas.  The  next  panel  will  please  come  to  the  witness  table. 
We  understand  Professor  McGarity  of  the  University  of  Texas  Law 
School  is  testifying  elsewhere  so  he  will  not  be  attending.  But  is 
Susan  Eckerly  here? 

Ms.  Eckerly.  Yes. 

Mr.  Gekas.  Yes,  she  is.  And  Edward  Hudgins  is  here. 

Dr.  HUDGENS.  Yes. 

Mr.  Gekas.  Good.  Susan  Eckerly  is  the  deputv  director  of  eco- 
nomic policy  at  the  Heritage  Foundation  and  Edward  Hudgins  is 
director  of  regulatory  studies  at  the  Cato  Institute  and  formerly 
with  the  Heritage  Foundation.  So  we  are  pleased  to  have  both  of 
you  here  at  the  same  time.  You  might  be  joined  intrusively  by  your 
third  panelist  during  the  course  of  your  presentation.  Why  don't  we 
start  with  Ms.  Eckerly. 

STATEMENT  OF  SUSAN  ECKERLY,  DEPUTY  DIRECTOR  OF 
ECONOMIC  POLICY,  THE  HERITAGE  FOUNDATION 

Ms.  Eckerly.  Thank  you.  Thank  you  for  inviting  me  here  to  tes- 
tify today  and  I  wish  to  ask  that  my  written  statement  be  submit- 
ted. 

Mr.  Gekas.  If  there  be  no  objection,  it  will  be  so  ordered. 

Ms.  Eckerly.  Let  me  start  by  saying,  one,  I  am  not  a  lawyer  so 
please  forgive  me.  And  secondly,  that  by  saying  that  I  agree  very 
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much  that  this  legislation  needs  work  and  that  is  what  the  legisla- 
tive process  is  for.  Despite  the  excellent  testimony  we  just  heard, 
which  has  been  intimidating,  I  might  say,  I  am  not  convinced  that 
the  legislation  is  totally  broken  yet. 

Certainly,  I  don't  want  to  hinder  and  I  am  sure  none  of  us  want 
to  hinder  cracking  down  on  Aldrich  Ames  or  impeding  an  investiga- 
tion into  the  Medellin  cartel.  Having  stated  that,  I  am  very  sympa- 
thetic, though,  to  what  I  see  somewhat  as  the  principle  of  this  title 
and  that  is  that  it  addresses  one  of  the  loudest  complaints  I  have 
always  heard  from  sm.all  business  owners  and  others  against  regu- 
lation and  that  is  sometimes  the  way  they  are  enforced,  somewhat 
arbitrarily  at  times,  and  the  lack  of  compliance  assistance.  And  I 
fear  that  we  have  created  such  an  adversarial  relationship  between 
regulators  and  the  private  sector  that  we  are  losing  sight  of  the 
end  goal  of  regulation,  which  is  compliance  and  hazard  abatement. 
And  I  view  the  regulatory  bill  of  rights  provision  and  the  whistle- 
blower  section  as  attempts,  however  crudely  drafted,  and  I  will  get 
to  that  in  a  few  minutes,  as  ways  to  address  this  problem  and  to 
give  some  assistance  to  individuals  and  businesses  that  we  expect 
to  comply  with  the  large  number  of  rules. 

Let  me  point  out  just  to  juxtapose  what  was  said  earlier  that  the 
administration,  too,  recognizes  that  we  have  some  problems  with 
compliance  with  rules  and  I  refer  to  this  in  my  written  testimony 
and  I  encourage  people  to  look  at  this.  One  of  the  results  of  the 
Clinton  administration's  Executive  order  on  regulatory  review  was 
that  they  created  a  small  business  forum  on  regulatory  reform.  And 
it  consists  of  a  five  interagency  industry-specific  working  groups. 

And  one  of  the  working  groups  dealing  with  environmental  is- 
sues noted  that  it  is  clear  that  many  small  businesses  are  uncom- 
fortable discussing  the  issue  of  regulatory  enforcement  and  compli- 
ance. As  one  small  business  owner  stated,  it  is  the  gotcha  rather 
than  the  help-you  philosophy  which  is  persevering  in  the  Federal 
regulatory  agencies. 

In  arguing  for  improved  compliance  help,  the  report  states  that 
while  small  Dusinesses  generally  want  to  comply  with  Federal  reg- 
ulations, which  I  do  believe  most  of  them  generally  do,  they  do  not 
have  the  resources  to  keep  up  with  the  latest  regulatory  changes. 
And  what  I  like  about  the  regulatory  bill  of  rights  is  that  it  sets 
out  some  specific  items  that  regulators  have  to  inform  the 
regulatee,  for  lack  of  a  better  word,  about  when  that  individual  is 
the  target  of  an  inspection,  I  will  say,  because  I,  too,  have  some 
problems  with  some  of  the  language. 

For  example, — and  let — before  I  say  this,  let  me  say  I  used  to 
work  at  the  Department  of  Labor  and  I  worked  a  lot  with  OSHA 
and  so  I  know  the  most  about  their  t)T)e  of  inspections,  so  I  will 
refer  to  that.  Grenerally  when — from  my  experience  there,  good 
OSHA  compliance  officers,  for  example,  wnen  they  walk  on  to  a  site 
for  a  routine  inspection,  generally  good  compliance  officers  say  cer- 
tain things.  They  tell  the  employer  this  is  why  I  am  here,  what 
type  of  inspection  it  is  and  they  work  with  the  person  and  a  few 
of  the  items  listed  in  the  regulatory  bill  of  rights  get  at  that  and 
I  think  that  is  a  good  idea. 

Not  all  compliance  officers  do  this  kind  of  thing.  And  one  sugges- 
tion I  would  make,  just  to  throw  this  out  of  here,  and  because  there 


155 

wasn't  a  lot  of  advance  notice,  I  have  not  given  this  a  lot  of 
thought — is  from  my  knowledge  of  OSHA,  if  you  look  at  compliance 
manuals  that  are  given  to — or  field  manuals  riven  to  inspectors, 
they  lay  out  certain  things  that  they  advise  an  OSHA  inspector,  for 
instance,  to  do  when  they  walk  onto  a  site. 

Maybe  we  could  put  out  the  suggestion  to  require  all  the  regu- 
latory agencies  to  take  a  look  at  their  field  manuals,  what — ma^e 
we  could  come  up  with  a  standard  set  of  what  we  would  like  in- 
spectors to  do  when  they  come  on.  And,  again,  I  am  talking  prob- 
ably we  have  to  limit  this  maybe  to  routine  inspections,  not  to 
criminal. 

Again,  you  know,  I  throw  that  out  to  you  all,  the  experts.  This 
mi^t  be  a  way  we  could  sort  of  get  at  the  underlying  principle 
under  this  legislation  and  without,  you  know,  totally  throwing  it 
out.  I,  too, — I  mean  I  could  get  into  this  more  on  the  questions  and 
answers. 

I  find  the  warrant  aspect  of  the  legislation  very  problematic,  let 
me  say.  Under  OSHA  I  know,  for  example,  an  employer  already 
has  a  right  to  ask  for  a  warrant  and  I  know  one  trade  group  in 
town,  organized  resource  counselors,  has  found  that  inspections  ac- 
tually tend  to  be  more  hostile  if  the  employer  presses  tne  warrant 
issue  and  they  found  in  an  informal  survey  that  fines  go  up — ^their 
fines  go  up  when  they  press  the  warrant  issue  because  it  creates 
a  hostile  attitude.  And  also  I  am  generally  against  paperwork  and 
more  work  for  lawyers  and  somewhat  that  is  what  this  provision 
creates. 

Finally,  let  me  address  the  whistleblower  section  and,  again,  as 
I  said  before,  and  we  all,  I  think,  agree  we  don't  want  to  see — we 
hope  we  can  find  a  way  to  address  the  fear  that  individuals  have 
that  they  will  be  retaliated  against. 

In  my  written  remarks  I  refer  to  that.  I  found  both  working  as 
a  Senate  staffer  when  we  used  to  deal  with  constituents  in  Wiscon- 
sin, you  do  find  that  people  are  afraid.  You  know,  Joe  Blow  runs 
a  logging  company  or  something  is  afraid  to  talk  to  you  because 
somehow  they  see  you  as  an  amorphous  part  of  the  Federal  Gov- 
ernment and  you  might  tell  them  and  they  will  be  inspected.  And 
I  don't  think  we  should  minimize  that  fear  that  exists  out  there. 
And  I  am  sympathetic  to  this  provision  because  however  crudely 
drafted,  it  does  try  to  get  at  that. 

I  don't  know  if  I  have  a  lot  of  suggestions  how  to  fix  it,  not  being 
an  expert  in  this  area,  so  I  will  take  a  punt  on  that  one.  But  iust 
to  say  a  few  of  the  problems  I  do  have,  I  think  at  least  the  prohib- 
ited regulatory  practices  in  there  should  be  substantial  and  not  just 
a  contributing  factor  to  the  decision  of  a  government  employee  to 
take  a  reprisal  action. 

I  have  problems  with  the  civil  penalty  provisions,  some  of  the 
same  problems  that  have  been  brought  up  before  about  the  high 
cost  and  I  generally  don't  like  punitive  damages  and  don't  like  that 
provision  in  this — in  the  citizen  suit  section. 

Let  me  conclude  by  stating  that  I  think  the  Federal  Government 
has  a  lot  of  work  to  do  to  educate  and  encourage  individuals  to 
comply  with  Federal  rules.  As  I  said  before,  the  end  goal  of  regula- 
tion is  to  promote  compliance.  A  lot  of  that  work  has  to  be  done 
not  here,  but  in  the  education,  labor— well,  the  new  whatever  com- 
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mittee  that  deals  with  labor  issues  and  environment  and  so  that 
is  outside  this  committee.  But  we  have  heard  a  lot  about  why  this 
legislation  won't  work  and,  hopefully,  we  can  talk  a  little  bit  about 
is  there  a  chance  to  salvage  some  of  it.  And  thank  you. 
[The  prepared  statement  of  Ms.  Eckerly  follows:] 

Prepared  Statement  of  Susan  Eckerly,  Deputy  Director  of  Economic  Policy, 
THE  Heritage  Foundation 

Mr.  Chairman,  distinguished  members  of  the  Subcommittee,  my  name  is  Susan 
Eckerly,  and  I  am  Deputy  Director  of  Economic  Policy  and  the  Walker  senior  fellow 
in  economic  policy  at  The  Heritage  Foundation.  Thank  you  for  inviting  me  here  to 
testify  this  morning  on  title  VIII  of  H.R.  9,  which  establishes  certain  protections  for 
citizens  against  federal  regulatory  abuses. 

Most  of  the  regulatory  reform  provisions  in  the  bUl  focus  on  how  to  strengthen 
the  regulatory  review  process  before  regulations  are  implemented.  But  title  VlII  ad- 
dresses one  of  the  loudest  complaints  against  federal  regulation — ^how  they  are  en- 
forced. 

While  the  language  in  this  section  may  need  fine-tuning,  it  is  essential  that  we 
not  lose  sight  of  the  principle  underlying  this  title  of  the  bul.  The  scales  have  tilted 
so  far  in  this  country  on  behalf  of  the  federal  regulatory  machine  that  we  risk  turn- 
ing normal  law  abiding  citizens  into  law  breakers.  Or  as  Robert  Samuel  son  said 
recently  in  a  column,  "^e  explosion  of  laws  and  regulations  makes  more  Americans 
potential  outlaws."  He  quotes  Cato  president  William  Niskanen,  who  rightly  points 
out  "Regulations  are  so  uncertain  and  subject  to  so  much  arbitrary  interpretation 
that  you  don't  know  when  you're  (in  violation)."  It  is  time  that  we  put  some  checks 
in  place  against  this  regulatory  power. 

Too  often  regulators  forget  that  their  goal  should  be  increasing  compliance  with 
federal  statutes,  not  adding  notches  to  the  regulators'  enforcement  belt.  Chasing 
after  business  owners  and  private  citizens  in  the  same  way  they  go  after  career 
criminals  may  make  government  enforcers  feel  good,  but  such  adversarial  relation- 
ships defeat  the  end  goal  of  regulation-compliance  and  hazard  abatement. 

Let  me  give  some  examples  of  what  I  mean  by  regulatory  abuses  that  I  feel  would 
be  addressed  by  the  citizens'  rights  and  private  sector  whistle  blower  provisions  in 
title  Vin: 

Citizens'  Regulatory  Bill  of  Rights 

To  experts  who  follow  government  regulations,  this  title,  which  enumerates  rights 
that  citizens  have  during  an  investigative  or  enforcement  action,  may  seem  exces- 
sive. An  opposite  reaction  most  likely  would  be  heard  from  a  small  business  owner 
struggling  to  keep  pace  with  the  endless  stream  of  federal  regulations.  Consider  that 
the  semi-annual  federal  regulatory  agenda  published  last  Fall  proposes  that  872 
rules  become  final  between  October  1994  and  April  1995. 

The  National  Law  Journal  and  Art  her  Anderson  Environment  Services  conducted 
a  survey  of  more  than  200  corporate  general  counsels  in  which  only  30  percent  of 
the  attorneys  stated  they  believed  that  full  compliance  with  all  state  and  federal  en- 
vironmental laws  is  even  possible.  The  agencies  do  not  do  enourfi,  in  my  opinion, 
to  inform  business  about  tne  rules  and  how  they  can  comply  with  them.  The  Occu- 
pational Safety  and  Health  Administration  (OSHA),  for  example,  spends  three  times 
more  on  enforcement  than  compliance  assistance. 

The  problems  with  agency  enforcement  are  outlined  in  the  1994  report  of  the  Clin- 
ton Administration's  Small  Business  Forum  on  Regulatory  Reform  which  consisted 
of  five  inter-agency,  industry-specific  work  groups.  This  forum  was  initiated  in  re- 
sponse to  the  President's  executive  order.  One  of  the  working  groups  dealing  with 
environmental  issues  noted,  "it  is  clear  that  many  small  businesses  are  uncomfort- 
able discussing  the  issue  of  regulatory  enforcement  and  compliance."  As  one  small 
business  owner  stated,  it  is  the  "gotcha  rather  than  the  help-ya"  philosophy  which 
is  persevering  in  federal  regulatory  agencies.  In  arguing  for  improved  compliance 
help,  the  report  states  that  while  small  businesses  igenuinely  want  to  comply  with 
federal  regulations,"  they  do  not  have  the  resources  to  keep  up  with  the  latest  regu- 
latory changes. 

Listed  below  are  some  examples  of  overzealous  enforcement  activities  that  could 
be  averted  with  a  Citizen  Regulatory  Bill  of  Rights: 

In  searching  the  media  for  various  horror  stories  for  a  book  Heritage  will 
soon  be  publishing,  we  have  found  many  stories  reported  in  the  media 
about  the  enforcement  tactics  used  by  the  Food  and  Drug  Administration. 
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111  cite  one  example  of  their  enforcement  technique  used  when  they  were 
cracking  down  on  vitamin  supplements. 

In  1992  more  than  two  dozen  armed  general  and  state  law  enforcement  officers, 
including  FDA  agents  and  county  police,  stormed  into  a  Kent,  Washington  alter- 
native medicine  clinic  and  a  pharmacy  in  the  same  shopping  plaza.  The  officials 
were  armed,  and  one  officer  put  a  gun  in  the  face  of  the  clinic  receptionist  and  told 
her  to  get  her  hands  up.  The  reason  for  the  FDA  raids  was  that  they  wanted  to 
know  what  the  doctors  were  prescribing  and  had  concerns  with  how  the  pharmacy 
was  dispensing  drugs.  Their  particular  concern  was  the  use  of  injectable  B-vitamin 
complex.  The  dinic  and  pharmacy  had  no  prior  record  and  local  officers  said  the  rea- 
son for  the  firepower  was  that  they  were  under  the  direction  of  the  FDA.  FDA  pub- 
lic affairs  officials  said  that  they  had  '%o  play  a  little  rough  to  send  a  message  to 
the  whole  industry." 

Let  me  describe  one  story  that  appears  in  James  Board's  book.  Lost  Rights: 

On  March  10,  1992,  U.S.  Fish  and  Wildlife  Service  and  state  agents  tres- 
passed fifteen  miles  onto  Richard  Smith's  Texas  ranch,  accused  him  of  poi- 
soning eagles,  and  seized  his  pickup  truck.  The  agents  later  tracked  down 
Smith's  seventy-five-year-old  father,  W.B.  Smith,  and  seized  his  pickup 
truck — threatening  to  leave  an  old  man  who  had  had  five  heart  bypass  op- 
erations ten  miles  out  of  town  with  no  transportation.  The  agents  produced 
no  evidence  to  support  their  accusation  and  returned  the  trucks  nine 
months  later  without  filing  charges. 

Another  story  regards  an  EPA  inspection  in  1991.  EPA  inspectors  in- 
spected a  landiiU  at  a  remote  logging  camp  and  left  without  leaving  much 
indication  of  what  they  found.  In  July  without  prior  notice  EPA  and  the  De- 
partment of  Justice  filed  suit  against  the  operator  for  a  hazardous  waste 
violation  proposing  hundreds  of  thousands  of  dollars  on  files  because  of  the 
illegal  disposal  and  storage  of  three  dozen  batteries.  After  two  years  noth- 
ing had  been  done  to  resolve  the  problem  despite  numerous  attempts  to  do 
so  with  the  nearest  regional  EPA  office. 

These  three  stories  all  are  signs  of  heavy-handed  enforcement  that  emphasizes 

Eunishment  and  fails  to  help  business  and  individuals  understand  why  they  are 
eing  regulated  and  how  they  are  supposed  to  correct  the  problem. 
The  advantages  of  the  Citizen's  Bill  of  Rights  language  is  that  it  requires  an  in- 
spector to  inform  an  individual  why  the  agency  is  there,  allows  the  individual  to 
be  present  at  the  proceeding,  and  puts  some  checks  on  the  behavior  of  the  inspector 

Private  Sector  Whistleblowers'  Protection 

It  is  outrageous  if  a  government  official  goes  after  a  citizen  because  he  or  she  com- 
plains about  a  regulatory  abuse.  This  kind  of  retaliation  is  completely  unacceptable 
and  undermines  trust  in  the  government  and  the  ultimate  goal  of  regulation — com- 
pliance. To  the  extent  that  this  section  will  stop  this  retaliation,  it  should  be  sup- 
ported. 

Throughout  the  Small  Business  Forum  report  referred  to  above  are  recommenda- 
tions to  improve  the  atmosphere  and  trust  between  the  regulators  and  private  citi- 
zens. Most  of  them  focus  on  improved  compliance  assistance.  One  reason  why  small 
businesses  do  not  use  more  of  these  programs  is  that  they  fear  retribution  from  the 
federal  regulators  and  do  not  trust  them.  This  retribution  can  come  in  the  form  of 
additional  inspections,  higher  fines,  or  denial  of  permits  needed  to  do  business. 

To  what  degree  does  this  retribution  take  place?  The  fear  certainly  exists.  In  our 
work  on  regulatory  reform  at  the  Heritage  Foundation,  we  routinely  seek  out  exam- 
ples of  regijlatory  abuses  but  are  unable  to  find  many  because  of  the  fear  of  retribu- 
tion. Companies  and  landowners  who  feel  they  have  been  unjustly  treated  refuse  to 
put  their  name  and  face  on  it  because  they  fear  worse  treatment,  ^yhen  I  worked 
as  a  Senate  staffer,  we  conducted  a  survey  to  find  out  how  our  constituents  ranked 
certain  issues.  They  rated  regulation  fairly  high  and  penciled  in  specific  complaints. 
In  one  case  about  OSHA,  the  constituent  requested  that  we  not  tell  the  agency 
about  the  complaint  because  they  were  fearful  of  an  OSHA  inspection. 

Federal  policy  should  be  directed  not  only  at  encouraging  compliance  but  also  to 
encourage  the  private  sector  to  come  forward  with  regulatory  abuses.  Just  as  federal 
whistleblowers  are  important  to  reinventing  government  and  ferreting  out  waste,  so 
are  private  sector  whistleblowers  needed  to  seek  out  regulatory  abuses.  Although  I 
would  again  recommend  some  fine  tuning,  I  do  think  this  section  is  important  to 
building  some  trust  in  federal  regulatory  enforcement. 
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Conclusion 


Not  only  do  we  need  to  improve  the  way  regulations  are  written  but  we  also  need 
to  improve  the  way  they  are  enforced.  The  provisions  in  Title  VHI  are  needed  tools 
to  improving  both  compliance  with  and  enforcement  of  federal  regulations.  The  fed- 
eral government  has  aJl  the  advantages  on  its  side:  it  knows  the  rules,  it  can  enforce 
them  arbitrarily,  and  it  can  impose  very  high  penalties.  This  title  provides  some 
needed  balance  in  the  direction  of  the  private  sector.  It  gives  them  needed  rights 
to  know  what  they  face  from  regulators  and  some  protection  from  them. 

Mr.  Gekas.  Dr.  Hudgins. 

Dr.  Hudgins.  Thanks  a  lot.  I  will  summarize  my  remarks. 

Mr.  Gekas.  You  have  a  written  statement  that  you  have  submit- 
ted for  the  record.  Without  objection,  it  is  ordered  that  it  be  in- 
cluded as  part  of  the  record. 

STATEMENT  OF  DR.  EDWARD  L.  HUDGINS,  DHIECTOR  OF 
REGULATORY  STUT)IES,  CATO  INSTITUTE 

Dr.  Hudgins.  Thank  you.  I  want  to  thank  the  committee  for  the 
opportunity  for  us  to  testify  on  one  of  the  most  serious  problems 
facing  Americans  today,  and  that  is  regulatory  abuses.  The  Amer- 
ican people  elect  a  Confess  to  make  laws  to  protect  life,  liberty 
and  property  and  a  President  to  administer  those  laws.  But  of  late, 
the  abuses  of  freedom  have  come  from  the  agents  of  government 
themselves. 

It  is  as  if  you  hire  a  security  guard  to  protect  your  building  and 
you  find  that  he  is  pulling  stickups  in  the  hall.  So  I  think  we  are 
facing  a  bit  of  a  problem  here  and  the  question  is  what  are  we 
going  to  do  about  it?  I  agree  with  the  remarks  of  Congressman 
DeLay.  I  have  heard  for  years  these  kinds  of  horror  stories  that  we 
are  trying  to  avoid.  Often  regulations  are  contradictory.  There  is  a 
gentleman,  the  owner  of  a  sausage  factory  in  Baltimore,  who  told 
me  that  he  had  one  regulator  coming  in  saying  he  had  to  wet  mop 
the  floor  every  2  hours  and  another  one  saying  he  had  to  keep  the 
floor  dry  at  all  times. 

There  was  a  hospital  administrator  in  Ohio  who  was  directed  by 
one  EPA  official  to  purchase  a  special  incinerator  for  toxic  waste. 
Yet,  another  set  of  regulations  from  the  same  agency  prohibited  the 
manufacturer  from  shipping  those  incinerators  pending  some  addi- 
tional inspections.  Well,  the  hospital  administrator  was  fined  for 
not  having  the  incinerator  that  other  EPA  officials  wouldn't  allow 
to  be  delivered. 

These  are  the  kinds  of  problems  we  have — the  kinds  of  examples 
we  are  hearing  all  the  time.  Bill  Ellen,  an  environmentalist  built 
duck  ponds  I  think  it  was  out  in  Maryland.  He  acquired  over  20 
government  permits,  and  assumed  that  he  was  safe  from  regula- 
tion. He  ended  up  in  Federal  prison.  Here's  why.  Ducks  fly  from 
pond  to  pond.  Ducks,  to  put  it  delicately,  defecate  and  under  the 
wetlands  provision,  he  was  facilitating  polluting  the  waterways  of 
the  United  States  just  as  if  he  dumped  toxic  waste  into  a  river. 

These  are  the  kinds  of  abuses  we  are  finding  out  there.  Now, 
title  VIII  provisions  begin  to  deal  with  these.  The  citizens*  regu- 
latory bill  of  rights  would,  I  think,  set  up  initial  safeguards  against 
arbitrary  search  and  seizure.  But  I  would  suggest  some  very  spe- 
cific changes  to  the  wording  of  that  provision.  My  suggestion,  would 
simply  apply  to  one  part  of  the  abuses  we  are  trying  to  deal  with. 
I  think  you  can  probably  make  applications  to  others. 
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First,  what  I  would  do  in  the  preamble  is  I  would  limit,  at  least 
at  this  point,  the  provision  to  regulatory  inspections  and  searches, 
perhaps  substituting  some  language  that  I  offer  in  my  testimony, 
something  to  the  effect  that  whenever  an  agency  of  the  Federal 
Government  conducts  a  regulatory  inspection  or  search,  it  must 
provide  the  owner  or  his  representative  with  written  notice  of  the 
legal  basis  of  the  inspection  or  search.  I  summarize  in  my  written 
testimony  better  wording  that  includes  the  salient  points  of  the  leg- 
islation. 

I  would  add  several  provisions,  in  fact,  to  tighten  up  the  legisla- 
tion. I  would  require  the  Government  to  issue  receipts  for  all  items 
seized.  Again,  some  government  agencies  already  do  this  as  a  mat- 
ter of  practice,  but  I  would  apply  the  requirement  explicitly  to  all 
agencies.  If  samples  are  taken,  have  a  dual  sample.  In  some  cases 
this  is  not  done.  If  an  EPA  inspector  takes  a  sample  that  might, 
in  fact,  lead  to  some  kind  of  a  case,  certainly  I  think  the  owner  or 
the  manager  should  have  a  sample,  as  well.  And  I  suggest  some 
other  things  that  would  basically  regularize  what  some  agencies  do 
now,  though  others  do  not,  and  msuce  these  more  standard  proce- 
dures. 

Further,  I  would  take  out  of  the  bill  paragraph  4  about  having 
an  attorney  or  accountant  present.  In  the  context  of  an  inspection, 
that  is  not  necessarily  relevant  if  an  inspector  just  wants  to  look. 
I  think  paragraph  4  opens  a  can  of  worms  and  it  does  not  nec- 
essarily detract  from  protection  for  rights  if  you  take  that  particu- 
lar one  out. 

I  would  also  note,  by  the  way,  that  given  the  way  I  have  changed 
the  legislation  you  could  probably  take  the  exemption  for  a  crimi- 
nal investi|;ation  out  because  you  have  already  defined  "regulatory 
searches"  in  such  a  way  that  law  probably  wouldn't  apply  to 
crimes.  If  you  keep  it  in,  it  would  be  duplicative  at  best,  but  I  am 
not  too  worried  about  that  one. 

I  would,  frankly,  broaden  the  title  to  prohibit  all  warrantless 
searches.  Now,  what  that  would  mean  is  not  necessarily  that  you 
would  have  to  get  a  search  warrant  as  in  a  criminal  investigation, 
but  you  would  get  an  administrative  warrant.  If  an  inspector 
planned  to  go  out  and  inspect  a  particular  factory  tomorrow,  you 
would  at  least  have  to  go  to  a  judge  and  inform  him  he  planned 
to  do  this.  I  think  it  would  begin  to  regularize  the  process. 

I  want  to  mention  also  something  about  the  issue  of  criminal  in- 
vestigations. These  are  indeed  a  problem  because  many  actions 
prohibited  to  businesses  are  treated  as  criminal  offenses  but  prob- 
ably should  only  be  treated  as  civil  offenses.  This  has  been  the 
trend  in  regulation  for  the  past  couple  of  decades.  I  think  that  at 
some  point — not  in  this  hearing  or  with  this  bill — it  must  be  ad- 
dressed because,  indeed,  agencies  often  have  a  lot  of  leeway  as  to 
whether  to  charge  someone  with  a  civil  offense,  which  requires  a 
fine,  or  a  criminal  offense. 

I  want  to  address  very  quickly  the  whistleblowers'  protection  sec- 
tion. I  think  we  need  whistleblowers'  protection  again  for  the  same 
reason  Congressman  DeLay  mentioned. 

Many  of  us  in  the  research  community — and  I  gather,  many 
Members  of  Congress— hear  constantly  from  people  who  have  regu- 
latory horror  stories.  But  they  don't  want  to  go  on  the  record  be- 
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cause  thev  say  "I  will  get  in  trouble.  You  will  go  back  to  Washing- 
ton, but  the  regulator  will  still  be  here  and  he  will  retaliate  a^^ainst 
me."  I  give  one  example  of  retaliation  from  my  testimony  of  a  re- 
searcher at  the  Black  Hills  Institute  for  Geological  Research  in 
South  Dakota  who  dug  up  the  largest  tyrannosaurus  rex  skeleton 
on  private  land  held  in  trust  by  the  Federal  Grovemment. 

They  paid  the  Native  American  who  owned  the  land  a  fee  to  dig 
up  the  skeleton.  They  worked  on  it  for  2  years.  The  Justice  Depart- 
ment seized  it  and  said  that  it  was  an  artifact  and  it  was  removed 
illegally  from  Federal  land.  When  it  was  pointed  out  to  Justice  that 
an  artifact  means  manmade  and  a  T-rex  is  not,  Justice  never  filed 
theft  charges  against  these  researchers.  Justice  kept  the  skeleton. 
They  filed  a  bunch  of  other  charges,  which  in  this  particular  case 
smacks  of  retaliation. 

We  can  give  other  examples.  The  point  is  that  I  think  whistle- 
blowers'  protection  is  necessary  and  protection  against  retaliation. 
I  want  to  add  one  final  thing  very  quickly.  I  think  that  this  title, 
in  a  sense,  is  the  minimum  protection  for  the  victims  of  regulation. 
I  would  extend  it  further.  I  would  establish  a  regulatory  ombuds- 
man's office  in  every  agency,  perhaps  in  conjunction  with  the  In- 
spector General's  Office.  This  would  be  the  first  Hne  of  defense  for 
citizens.  And  it  would  give  Congress  a  data  base  by  which  to  judge 
the  problems  of  regulation  and  try  to  deal  with  them  because  they 
would  have  a  data  case  of  examples. 

I  would  include  in  every  regulatory  communication  a  set  of  regu- 
latory Miranda  rights  informing  the  person  who  is  receiving  the 
notice  from  the  regulator,  that  if  he  has  a  complaint,  here  is  the 
phone  number,  and  the  address  of  the  ombudsman's  office.  I  think 
my  time  is  running  out  so  I  will  stop  at  this  point  and  answer 
questions. 

[The  prepared  statement  of  Dr.  Hudgins  follows:] 

Prepared  Statement  of  Dr.  Edward  L.  Hudgins,  DmEcrroR  of  Regulatory 
Studies,  Cato  Institute 

I  want  to  thank  the  committee  for  the  opportunity  to  testify  on  one  of  the  most 
serious  problems  facing  Americans  today,  abuse  by  federal  regulators,  and  on  the 
how  Title  VIII  of  HJl.  9  will  help  deal  with  this  problem. 

The  America  people  elect  a  Congress  to  make  laws  to  protect  our  life,  liberty  and 
property,  and  a  President  to  administer  those  laws.  But  of  late  abuses  of  freedom 
nave  come  from  the  agents  of  the  government  themselves.  It  is  as  if  the  security 
guard  you  hire  to  protect  you  business  begins  to  pull  stick-ups  in  the  halls. 
The  abuses  of  wnich  I  speak  fall  into  several  categories. 

Regulations  often  contradict  one  another,  creating  a  "damned-if-you-do,  damned- 
if-you-don't"  situation.  Examples: 

One  bureaucrat  told  the  Baltimore  sausage  factory  owner  that  his  floor  must 
be  wet  mopped  every  two  hours,  and  another  bureaucrat  told  him  it  must  be 
dry  at  all  times. 

A  hospital  administrator  in  Ohio  was  directed  by  an  EPA  oflicial  to  purchase 
a  special  incinerator  for  infectious  waste.  The  administrator  placed  an  order  but 
before  delivery,  other  EPA  regulators  forced  the  manufacturer  of  the  inciner- 
ators to  stop  all  deliveries  pending  a  regulatory  review  of  their  products.  The 
hospital  administrator  coulcl  not  acquire  the  incinerator  because  of  the  actions 
of  one  set  of  bureaucrats  and  thus  faced  a  fine  from  another. 

The  Exxon  Corporation  reaped  public  scorn  and  billions  of  dollars  in  fines  and 
cleanup  costs  after  one  of  its  tankers  hit  rocks  in  the  coastal  waters  olT  Alaska, 
causing  a  giant  oil  spill.  The  company,  critics  said,  should  have  known  better 
than  to  allow  a  man  with  a  record  of  alcohol  abuse  to  pUot  a  ship.  Yet  now 
Exxon  is  being  sued  for  employment  discrimination  for  dismissing  a  tanker  en- 
gineer with  a  drinking  problem. 
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In  other  cases,  in  spite  of  the  best  efforts  of  private  citizens,  it  is  impossible  to 
determine  before  the  fact  what  regulators  require  or  prohibit,  lliis  is  part  due  to 
the  sheer  magnitude  of  regulations,  with  some  70,000  pages  in  the  Federal  Register. 
But  I  give  one  particularly  outrageous  example  to  illustrate  the  point. 

Bill  Ellen,  an  environmentalist,  created  a  wildlife  sanctuary  which  included 
manmade  duck  ponds  in  Virginia.  He  acquire  over  twenty  permits  from  regu- 
lators. But  because  ducks  can  fly  from  one  pond  to  another,  and  because  the 
ducks  defecate  in  the  ponds,  Allen  went  to  federal  prison  for  polluting  an  inland 
waterway. 

Title  VIII  Protections 

Ansierican  businesses  and  private  citizens  are  correct  to  ask  what  are  you,  the  law- 
makers, going  to  do  to  reign  in  your  these  out-of-control  agents?  Conceptually,  the 
provisions  of  Title  VIII  of  H.R.9  are  a  good  first  step  towards  this  goal. 

The  Citizens  Regulatory  Bill  of  Rights  would  set  up  initial  safeguards  against  ar- 
bitrary search  and  seizure  by  regulators  that  could  undermine  Fourth  Amendment 
protections.  I  would,  however,  suggest  some  changes  to  the  wording  in  Title  VIII. 
First,  in  the  preamble,  (a)  General,  I  would  limit  the  provisions  of  the  rights  to 
regulatory  inspections  or  searches.  Perhaps  you  could  substitute  for  the  current  pre- 
amble something  like  "Whenever  an  agency  of  the  federal  government  conducts  a 
re^latory  inspection  or  search,  it  must  provide  the  owner  (or  his  representative) 
written  notice  of  the  legal  basis  for  the  inspection  and/or  search.  K  the  government 
has  a  warrant,  it  must  give  the  owner  a  copy  of  the  warrant  along  with  all  support- 
ing affidavits.  The  government  should  also  be  required  to  furnish  the  owner  with 
a  written  list  of  the  names,  titles,  and  agencies  of  each  government  agent  who  is 
participating  in  the  search  and/or  inspection."  I  note  that  KCRA  and  Superfund  do 
not  express^  require  the  presentation  of  credentials  prior  to  inspections. 
Second,  I  would  add  several  provisions,  including: 

The  government  must  issue  receipts  for  all  items  seized  to  the  owner  (or  his 
representative). 

If  any  type  of  samples  are  taken — such  as  a  chemical  or  soil  sample — a  split 
sample  must  be  offered  to  the  owner  of  the  premises.  (I  note  that  the  Clean 
Water  Act  and  the  Clean  Air  Act  do  not  presently  require  the  government  to 
provide  split  samples.) 

If  any  photographs  are  taken,  copies  must  be  provided  to  the  owner  (or,  upon 
request). 

If  government  agents  take  or  seize  any  documents,  they  must  give  the  owner 
the  opportunity  to  photocopy  the  documents  on  site  before  their  removal  or,  al- 
ternatively, provide  for  ofl-site  photocopying  within  48  hours.  (I  note  that  this 
is  necessary  since  the  owner  may  need  tne  records  to  continue  day  to  day  busi- 
ness.) 

During  inspections  and/or  searches,  government  agents  must  inform  all  em- 
ployees prix)r  to  questioning  that  they  have  no  legal  obligation  to  answer  ques- 
tions from  government  agents  and  that  they  have  the  right  to  remain  silent. 
Third,  in  the  current  bill  I  would  remove  (4),  the  right  to  have  an  attorney  or  ac- 
countant present,  since  this  would  not  be  relevant  for  most  inspections. 

Fourth,  I  would  remove  section  (c),  paragraph  (2)  the  exemption  for  criminal  in- 
vestigations, since  by  new  wording  would  locus  the  provisions  of  this  section  more 
narrowly  on  regulatory  inspections  . 

Finally,  I  would  also  broaden  the  Title  by  prohibiting  all  warrantless  searches. 
Even  for  inspection  it  would  afford  better  protection  for  the  public  if  inspectors  at 
least  had  to  acquire  an  administrative  warrant. 

I  also  want  to  mention  the  problem  of  criminal  investigations.  Many  actions  or 
transaction  in  by  businesses  which  should  not  be  regulateaat  all  are  subject  to  gov- 
ernment controls.  Worse,  Violation  of  regulations  which  at  worst  should  be  civil  of- 
fenses have  been  made  into  economic  crimes,  in  some  cases  regulator  have  broad 
discretion  to  determine  whether  a  case  is  treated  as  a  civil  or  criminal  issue.  In  the 
future  Congress  should  review  all  regulations  with  an  eye  to  dealing  with  this  prob- 
lem. 

Whistleblowers'  Protection 

The  need  to  protect  whistleblowers  is  seen  in  the  experience  of  many  of  us  in  the 
policy  commumty  as  well  as  many  member  of  Congress.  We  often  will  talk  to  indi- 
viduals who  feel  they  have  been  abused  by  regulators.  When  we  ask  if  they  will  go 
on  the  record  with  their  stories,  they  decline  for  fear  that  regulators  will  retaliate. 

I  offer  one  case  that  certainly  smacks  of  revenge  by  regulators.  The  staff  of  the 
Black  Hills  Institute  for  Geological  Research,  of  Hill  City,  South  Dakota,  in  1990 
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discxjvered  the  world's  largest  fossilized  Tyrannosaurus  Rex,  which  they  nicknamed 
"Sue."  Sue  was  found  on  private  land,  the  title  of  which  is  held  in  trust  by  the  Fed- 
eral government  for  a  Native  American.  The  owner  asked  Institute  staff  to  explore 
for  fossils  on  his  land  and,  when  Sue  was  discovered,  the  Institute  paid  $5,000  for 
the  right  to  excavate  and  remove  the  fossil. 

But  on  May  14,  1992  the  U.S.  Deoartment  of  Justice  sent  FBI  agents  to  seize  the 
skeleton,  which  Institute  personnel  nad  already  spent  10,000  labor  hours  preparing 
for  assembly.  At  first  Treasury  claimed  the  T.  Kex  was  an  artifact  removed  contrary 
to  the  provisions  of  a  1906  antiquities  act.  But  on  finding  rulings  showing  that  this 
Act  dia  not  cover  fossils,  (artifacts  are  manmade,  which  T.  Rex  is  not).  Justice 
changed  its  story.  It  declared  that  Sue  was  "real  estate"  that  the  landowner  could 
sell  on  only  with  the  permission  of  the  U.S.  Secretary  of  Interior. 

No  charges  were  ever  filed  against  the  Black  Hills  Institute  for  dinosaur  theft, 
and  the  Institute  sued  for  the  return  of  Sue.  But  daring  to  challenge  arbitrary  theft 
by  government  agents  can  be  dangerous  for  the  citizens  of  this  country. 

A  team  from  the  FBI  and  the  U.S.  Attorney's  OfTice  of  South  Dakota  spent  Sept. 
26,  1993  to  Oct.  8  in  Japan  investigating  business  dealing  of  the  Black  Hills  Insti- 
tute in  what  can  only  be  considered  as  revenge  against  citizens  who  dare  stand  up 
for  their  rights.  This  16  day  junket  included  luncheons,  parties,  but  only  seven 
working  days.  A  back-of-envelop  estimate  of  the  cost  to  taxpayers  is  $50,000,  mini- 
mum. 

From  the  trip  came  a  39  count  indictment  against  the  Institute,  staff  members 
and  some  of  the  Institute's  suppliers  and  customers,  for  money  laundering,  theft  of 
government  property  and  conspiracy  under  RICO  statutes.  (Indictments  a^inst  two 
suppliers  were  recently  dropped.)  Since  no  law  bans  Black  Hill's  activities,  they 
were  indicted  for  breaking  regulations  made  by  unelected  bureaucrats.  (Newly  pro- 
posed U.S.  Forest  Service  regulations  36  CFR,  Parts  261-262  would  essentially  oan 
all  fossil  and  mineral  collection  on  Forest  Service  land.)  Federal  agents  also  have 
made  trips  to  Canada,  Argentina  and  Peru  seeking  more  ways  to  wreck  vengeance 
on  the  Institute. 

So  now  the  power  and  vast  funds  of  the  federal  government  are  poised  to  crush 
a  handful  of  underiunded  entrepreneurs  who  refused  to  be  victims  of  arbitrary  bu- 
reaucrats. 

Beyond  Title  Vin 

I  consider  the  provisions  of  this  Title  the  minimum  that  might  be  done  to  protect 
citizens  from  regulators.  I  would  go  further. 

First,  I  wouldestablish  a  re^latory  Ombudsman's  office  in  each  agency,  perhaps 
in  the  Inspector  General's  office.  This  would  be  a  first  line  for  citizen  complaints 
and  give  Congress  a  data  base  by  which  to  judge  the  extent  of  regulatory  abuses. 

Sea)nd,  I  would  include  in  every  communication  between  a  regulator  and  a  citizen 
Regulatory  Miranda  Rights,  informing  them  of  the  exist,  address  and  phone  number 
of  tne  Ombudsman's  office. 

Third,  I  would  set  strict  time  limits  on  how  long  regulator  can  take  to  do  their 
jobs  when  approval  for  some  kind  of  private  action  is  needed.  If  regulators  fail  to 
meet  their  deadlines,  permission  for  the  action  would  be  automatically  granted  un- 
less certain  very  strict  criteria  warranted  an  exception. 

Mr.  Gekas.  Time  is  running  out  for  all  of  us. 

Dr.  HUDGINS.  Indeed.  So  I  heard. 

Mr.  Gekas.  Yes.  As  a  matter  of  housekeeping,  we  want  to  order, 
without  objection,  that  the  statement  of  Congressman  Norman  Sisi- 
sky  be  included  in  the  record  of  these  proceedings  and  the  state- 
ment, as  well,  that  of  Prof.  Thomas  O.  McGarity,  who  never  made 
it  back  during  the  course  of  this  testimony. 

[The  prepared  statements  follow:] 

Prepared  Statement  of  Hon.  Norman  Sisisky,  a  Representative  in  Congress  , 
From  the  State  of  Virginia 

Mr.  Chairman,  thank  you  for  this  opportunity  to  express  my  support  for  improve- 
ments to  the  Regulatory  Flexibility  Act  proposed  by  Congressman  Tom  Ewing  and 
included  in  Title  IV  of  H.R.  9,  the  Job  Creation  and  Wage  Enhancement  Act. 

As  a  senior  member  of  the  Small  Business  Committee,  I  know  that  in  survey  aft«r 
survey,  small  businesses  list  federal  regulation  as  one  of  the  primary  obstacles  to 
their  survival  and  expansion.  Small  busmesses  are  responsible  lor  most  new  job  ere- 
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ation  in  today's  economy,  and  neither  Democrats  nor  Republicans  can  afford  to  allow 
government  regulations  to  stifle  new  job  growth. 

The  original  Kegulatory  Flexibility  Act  was  passed  with  strong  bipartisan  support 
in  1980.  The  Act  recognized  that  the  burden  of  federal  regulations  weighs  most 
heavily  on  small  businesses.  For  this  reason,  it  required  federal  agencies  to  analyze 
the  impact  of  federal  regulations  on  small  business  and  find  ways  to  minimize  this 
impact. 

Sadly,  the  Regulatory  Flexibility  Act  has  not  lived  up  to  its  full  potential.  Agen- 
cies have  too  ofven  viewed  compliance  as  voluntary,  paying  lip  service  to  the  Act's 
requirements  or  ignoring  them  altogether.  There  is  little  doubt  that  the  primary  cul- 
prit has  been  the  lack  of  any  enforcement  mechanism.  Small  businesses  deserve  the 
right  to  sue  and  make  non-complying  agencies  take  these  requirements  seriously. 

In  the  past,  legislation  to  strengthen  the  Regulatory  Flexibility  Act  has  enjoyed 
strong  bipartisan  support.  Congressman  Ewings  bill  in  the  last  Congress  boasted 
a  bipartisan  roster  of  260  cosponsors.  H.R.  830  put  teeth  into  the  Act  by  providing 
for  judicial  review,  as  well  as  strengthening  Reg  Flex  authorities  within  the  SBA's 
Office  of  Advocacy. 

I  urge  members  of  this  conmiittee  to  demonstrate  the  same  bipartisan  support  for 
these  improvements,  which  have  been  included  in  the  Contract  With  America.  They 
are  the  utmost  importance  to  America's  small  business  and  to  their  champions  in 
Congress. 

Thank  you. 


Prepared  Statement  of  Thomas  O.  McGarity,  W.  James  Kronzer  Chair  in  Law, 
University  of  Texas  School  of  Law 

My  name  is  Tom  McGarity.  I  hold  the  W.  James  Kronzer  Chair  in  Law  at  the 
University  of  Texas  School  of  Law,  where  I  teach  courses  in  Administrative  Law  and 
Environmental  Law.  Chapter  VII  of  my  casebook  on  Environmental  Law,  which  is 
used  at  many  law  schools  around  the  country,  is  devoted  to  environmental  enforce- 
ment, and  I  serve  on  EPA's  National  Enlorcement  Training  Institute  Advisorv 
Council.  I  have  also  studied  administrative  enforcement  in  connection  with  a  book 
on  the  Occupational  Safety  and  Health  Administration  that  I  co-authored  with  Pro- 
fessor Shapiro  of  the  University  of  Kansas.  I  am,  therefore,  very  pleased  to  testify 
on  Title  VIII  of  the  proposed  Job  Creation  and  Wage  Enhancement  Act. 

Title  VIII  of  the  Job  Creation  and  Wage  Enhancement  Act  enacts  a  broad  Citi- 
zens' Regulatory  Bill  of  Rights  and  prescribes  additional  protections  for  private  sec- 
tor whistleblowers.  The  Bui  of  Rights  has  the  clear  potential  to  hamstring  federal 
investigations  into  serious  violations  of  health,  safety  consumer  protection  and  envi- 
ronmental laws.  The  whistleblower  protections  are  more  innocuous,  but  they  may 
have  a  "chilling  effect"  on  federal  employees  engaged  in  legitimate  governmental 
functions. 

Citizens'  Regulatory  Bill  of  Rights 

Section  8101  sets  out  the  terms  of  the  Citizens'  Regulatory  Bill  of  Rights.  With 
some  exceptions,  any  person  who  is  the  target  of  a  feoeral  investigative  or  enforce- 
ment action  has  the  following  rights: 

(1)  to  remain  silent; 

(2)  to  be  advised  as  to  whether  the  person  has  a  right  to  a  warrant; 

(3)  to  be  warned  that  statements  can  be  used  against  them; 

(4)  to  have  an  attorney  or  accountant  present; 

(5)  to  be  informed  as  the  scope  and  purpose  of  the  agency  action; 

(6)  to  be  present  at  the  Inspection,  investigation,  or  proceeding; 

(7)  to  be  reimbursed  for  unreasonable  damages; 

(8)  to  be  free  of  unreasonable  seizures  of  property  or  assets;  and 

(9)  to  receive  attorneys  fees  and  other  expenses  from  the  Government  when 
the  Government  commences  a  frivolous  civil  action  against  such  person.     .     .     . 

These  rights  do  not  apply  if  honoring  them  would  (1)  substantially  delay  respond- 
ing to  an  imminent  danger  to  person  or  property;  or  (2)  substantially  or  unreason- 
ably impede  a  criminal  investigation. 

Many  of  the  provisions  in  the  "Bill  of  Rights"  are  desirable  attempts  to  ensure 
that  targets  of  administrative  investigations  know  their  rights  under  existing  law. 
Some  orthe  rights,  such  as  the  right  to  be  informed  of  whether  a  warrant  is  re- 
quired and  the  right  to  have  an  attorney  or  accountant  present,  may  be  well-inten- 
tioned attempts  to  provide  the  "little  guy"  a  level  playing  field.  However,  the  overall 
impact  of  this  proposed  BUI  of  Rights  will  be  to  afford  scofflaws  numerous  opportu- 
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nities  to  avoid  detection  and  prosecution  while  affording  law  abiding  citizens  very 
few  substantive  protections  beyond  what  they  already  possess  under  existing  law. 

The  right  to  have  an  attorney  or  accountant  present  at  an  inspection,  for  example, 
will  predictably  be  used  by  organized  crime  (in  the  case  of  EPA  inspections  mto 
questionable  hazardous  waste  activities)  and  unscrupulous  employers  (in  the  case 
of  OSHA  inspections  following  serious  injuries)  to  stall  inspections  until  evidence  of 
violations  can  be  removed.  But  it  is  of  little  value  to  the  target  of  an  Internal  Reve- 
nue Service  or  Immigration  and  Naturalization  Service  inspection  who  can  afford 
neither  an  attorney  nor  an  accountant.  At  best,  this  "right"  will  offer  some  modest 
protection  to  small  businesses  who  can  afford  attorneys  and  accountants,  but  are 
not  otherwise  savvy  enough  to  call  their  lawyers  as  soon  as  the  inspection  begins. 

The  issue  is  not  whether  attorneys  and  accountants  should  be  allowed  to  observe 
agency  inspections.  In  general,  they  are  allowed  to  observe  and  even  participate  in 
the  inspections  with  which  I  am  familiar.  The  problem  with  bestowing  a  "right"  to 
have  an  attorney  or  accountant  present  is  that  a  company  can  invoke  this  right" 
as  grounds  for  refusing  the  inspector  entry  onto  the  premises  or  for  stopping  an  in- 
spection in  its  tracks  until  an  attorney  and  accountant  can  be  summoned.  Given  the 
target's  ri^t  to  demand  that  its  lawyer  or  accountant  be  present  at  any  moment 
during  the  inspection,  the  agencies  as  a  practical  matter  will  be  forced  to  forego  un- 
announced inspections.  In  practice,  this  right  will  afford  criminals  an  opportunity 
to  clean  house  before  the  inspectors  are  allowed  to  observe  the  scene  of  the  crime. 

This  BUI  goes  considerably  beyond  the  protections  afforded  by  the  Fourth  Amend- 
ment to  subjects  of  agency  investigations.  For  example,  the  Fourth  Amendment  does 
not  entitle  the  subject  of  a  criminal  investigation  to  be  informed  of  the  scope  and 
purpose  of  the  law  that  is  allegedly  being  violated.  Coupled  with  the  target's  Fourth 
Amendment  right  in  many  contexts  to  insist  on  an  administrative  warrant,  this  pro- 
vision could  give  regulatees  the  information  that  they  need  to  make  temporary  im- 
provements that  remain  in  place  only  until  the  investigation  has  been  completed. 

The  Bill  could  even  be  interpreted  to  repeal  existing  provisions  in  narcotics  stat- 
utes that  allow  federal  agents  to  seize  the  property  of  suspected  drug  dealers.  It 
would  at  the  very  least  allow  narcotics  suspects  to  challenge  such  seizures  as  being 
unreasonable. 

Finally,  the  right  to  attorneys  fees  for  frivolous  inspections  invites  regulatees  to 
file  harassing  lawsuits  against  the  agencies  in  an  attempt  to  discourage  future  in- 
spections. 

Private  Whistleblower  Protection 

Section  8204(b)  prohibits  any  employee  of  a  federal  agency  or  of  a  state  agency 
administering  a  feaeral  program  who  has  authority  to  take  or  require  others  to  take 
regulatory  action  or  to  recommend  that  regulatory  action  be  taken  because  of  any 
disclosure  by  any  person  of  information  that  he  or  she  believed  to  be  indicative  of 
several  types  of  improper  conduct  on  the  part  of  any  federal  agency  or  state  agency 
acting  under  federal  authority.  Allegations  giving  rise  to  whistleblower  protections 
under  section  8204(b)  include: 

(I)  violation  or  inconsistent  application  of  any  law,  rule,  regulation,  policy,  or 
internal  standard; 

(II)  arbitrary  action  or  other  abuse  of  authority; 
(ni)  mismanagement; 

(IV)  waste  or  misallocation  of  resources; 

(V)  inconsistent,  discriminatory  or  disproportionate  enforcement; 

(VI)  endangerment  of  public  health  or  safety; 
(Vn)  personal  favoritism;  or 

(Vni)  coercion  for  partisan  political  purposes; 

According  to  section  8604(bX2),  it  is  enough  that  the  disclosure  of  information  was 
a  "contributing  factor"  in  the  recommendation  of  action  or  taking  of  relevant  action. 

The  statute  provides  a  wide  range  of  remedies  to  the  whistleblower.  Perhaps  most 
importantly,  proof  that  communication  of  relevant  information  was  a  contributing 
factor  in  tne  agency's  decision  to  take  regulatory  action  is  a  defense  to  the  regu- 
latory action.  Tne  agency  or  a  court  may  order  the  whistleblowing  entity  to  come 
into  compliance  with  the  relevant  requirement,  but  it  may  not  assess  any  fine  or 
penalty  against  the  entity  for  past  noncompliance.  In  addition,  any  agency  or  any 
employee  of  any  agency  that  is  guilty  of  taking  adverse  action  against  a  whistle- 
blower  may  be  fined  $25,000  per  day.  Finally,  whistleblowers  can  file  citizen  suits 
for  actual  and  punitive  damages  against  agencies  and  employees  who  unlawfully 
take  or  recommend  adverse  regulatory  action  against  the  whistleblowers. 

Protection  of  whistleblowers  generally  represents  sound  public  policy.  It  takes  a 
lot  of  courage  to  blow  the  whistle  on  mismanagement,  political  coercion  etc.,  and 
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citizens  and  government  employees  who  do  so  should  be  protected  from  retribution. 
Otherwise  much  waste  and  mismanagement  will  go  unreported. 

This  Bill,  however,  goes  far  beyond  providing  effective  protections  to  private  citi- 
zens who  report  governmental  mismanagement  and  waste.  The  Bill  would  allow 
anyone  who  at  any  time  publicly  complained  about  alleged  arbitrary  action,  incon- 
sistent application  of  an  agency  policy,  waste  of  resources,  favoritism,  or  any  one 
of  a  number  of  other  indiscretions  to  claim  that  any  it  was  a  "contributing  factor" 
in  any  subsequent  agency  action  taken  against  that  individual  or  his  or  her  com- 
pany. 

Since  successful  proof  of  the  allegation  could  result  in  the  waiver  of  any  fines  for 
past  violations,  companies  can  be  expected  to  raise  this  easy-to-allege  defense  in 
nearly  all  enforcement  actions.  Alleged  whistleblower  retaliation  will  therefore  be- 
come a  familiar  defense  to  agency  enforcement  actions. 

Worse,  the  ever-present  threat  of  a  private  lawsuit  will  have  a  significant  "chilling 
effect"  on  agency  enforcement  actions.  Any  agency  employee  who  beams  that  a 
regulatee  has  made  allegations  that  the  agency  has  been  arbitrary  or  has  abused 
its  authority  will  think  twice  about  recommending  or  initiating  action  against  that 
regulatee  for  fear  that  the  regulatee  will  retaliate  with  a  multimillion  dollar  lawsuit 
for  lost  profits  and  business  opportunities  attributable  to  the  regulatory  action,  plus 
punitive  damages  and  attorneys  fees.  Since  section  8203(2)  would  extend  the  scope 
of  coverage  to  state  pollution  control  agencies  that  have  been  delegated  authority 
under  the  federal  environmental  laws,  the  chilling  effect  will  extend  to  state  enforce- 
ment actions  as  well. 

For  example,  a  company  that  wanted  to  discourage  an  agency  from  taking  enforce- 
ment action  against  it  could  simply  purchase  a  full-page  advertisement  in  a  news- 
paper with  national  circulation  and  allege  in  the  article  that  the  agency  had  been 
arbitrary  in  some  regard,  had  inconsistently  applied  one  of  its  internal  standards, 
or  had  sought  a  "disproportionate"  penalty  against  the  company.  Such  charges  are 
frequently  made  in  widely  circulated  reports,  advertisements,  and  even  congres- 
sional testimony.  Any  state  or  federal  agency  employee  contemplating  action  against 
that  company,  having  become  aware  of  the  company's  criticism  of  the  agency,  would 
have  to  think  twice  before  recommending  that  the  action  go  forward.  If  he  or  she 
did  reconmiend  action,  the  employee  must  be  prepared  to  defend  a  lawsuit  alleging 
that  a  contributing  factor  in  that  recommendation  was  the  employee's  knowledge  of 
the  company's  public  criticism  of  the  agency.  Any  state  or  federal  official  that  has 
the  courage  to  put  his  or  her  life  savings  at  risk  by  vigorously  pursuing  law  viola- 
tors should  be  awarded  a  medal  of  commendation. 

The  fundamental  problem  with  these  ambitious  whistleblower  protections  derives 
from  the  difficulty  a  fact-finder  faces  after-the-fact  to  ascertain  what  motivated  a 
person  to  recommend  that  an  agency  take  a  particular  action.  Before  subjecting  pub- 
lic officials  to  the  threat  of  personal  financial  ruin,  the  statute  should  draw  very 
clear  lines  defining  proper  and  improper  conduct.  The  standards  articulated  in  this 
Bill  are  far  too  vague.  Several  existing  statutes  contain  whistleblower  provisions  to 
protect  federal  employees  and  private  employees  from  retaliatory  action.  If  the  Com- 
mittee is  serious  about  providing  whistleblower  protection  that  does  not  thoroughly 
disrupt  federal  enforcement  activities,  it  should  borrow  language  from  the  existing 
whistleblower  protection  statutes. 

Conclusion 

In  the  context  of  criminal  investigations  that  target  midnight  dumpers,  section 
8101  might  more  accurately  be  described  as  the  "Mafia  Protection  Act,"  because  it 
gives  illegal  waste  disposers  numerous  advantages  over  criminal  investigators.  As 
EPA's  hazardous  waste  disposal  regulations  encompass  more  hazardous  wastes  in 
the  future,  pressures  will  mount  to  dispose  of  them  illegally.  Congressional  hearings 
have  already  documented  heavy  Mob  involvement  in  hazardous  waste  disposal.  This 
Bill  will  facUitate  organized  crime's  efforts  to  evade  prosecution. 

The  whistleblower  protections  will  make  agency  officials  very  reluctant  to  initiate 
rulemaking  and  enforcement  actions  that  might  spawn  a  multimiUion  dollar  private 
retaliatory  lawsuit.  It  is  hard  enough  to  attract  competent  and  energetic  people  to 
government  service,  given  its  relatively  poor  compensation  and  (in  recent  years)  low 
prestige.  If  these  whistleblower  protections  are  enacted,  a  career  in  government 
service  should  not  be  high  on  the  list  of  bright  young  college  graduates. 
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Prepared  Statement  of  the  Securities  and  Exchange  Commission 

The  Securities  and  Exchange  Conamiasion  appreciates  the  opportunity  to  comment 
on  Titles  VI,  VTI  and  VIII  of  H.R.  9.  We  respectfully  request  that  these  comments 
be  made  part  of  the  Subcommittee's  hearing  record  on  this  legislation. 

The  Commission  endorses  the  legislation's  goals  of  reducing  the  costs  and  com- 
plexity of  regulation  and  protecting  potential  defendants  in  investigations.  The  Com- 
mission has  worked  vigorously  to  acnieve  these  goals,  while  striving  to  be  cost-effec- 
tive in  this  time  of  consolidation.  These  titles  of  H.R.  9,  however,  do  not  achieve  the 
goals  of  simplification,  citizen  protection  or  cost  reduction;  rather,  they  would  divert 
increased  stafT  time  to  costly  and  unnecessary  delays.  These  delajrs  could  substan- 
tially impede  Congressional  policy  to  protect  investors.  The  Commission's  rules  are 
drafted  and  implemented  in  cooperation  with  the  securities  industry;  Titles  VI  and 
Vn  would  delay  and  complicate  the  process  of  writing  these  rules.  Title  VTII  would 
create  broad  new  categories  of  dilatory  litigation  in  the  federal  courts,  seriously  com- 
plicating the  SEC's  mission  of  investigating  and  prosecuting  violations  of  the  securi- 
ties laws. 

Title  VI — Strengthening  Regulatory  Flexibility.  Section  6002,  which  would  reqruire 
an  agency  to  consider  indirect  as  well  as  direct  effects  of  proposed  rules,  seems  like- 
ly to  force  agencies  into  rather  speculative  attempts  to  discern  indirect  effects.  Sec- 
tion 6003,  which  would  require  that  every  proposed  rule  be  provided  to  the  Small 
Business  Administration  ("SBA")  thirty  days  before  it  is  published,  would  create  an 
unnecessary  delay  of  at  least  thirty  days  between  agency  action  and  publication  of 
a  proposal.  If  Congress  desires  to  increase  the  role  of  the  SBA  in  regulation,  it 
would  make  more  sense  to  require  that  agencies  provide  SBA  a  copy  of  proposals 
when  they  are  published. 

Title  Vil — Regulatory  Impact  Analyses.  This  title  would  reinstate  the  regulatory 
impact  process  of  Executive  Order  12291  and  make  various  other  changes  to  the 
rulemaking  process.  Many  of  the  proposed  changes  would  increase  the  time  required 
and  cost  involved  in  writing  rules  to  implement  legislation. 

For  example,  under  Section  7002,  for  each  "major  rule,"  defined  to  include  any 
rule  affecting  more  than  one  hundred  persons,  an  agency  would  have  to  issue  a  no- 
tice of  intent  to  engage  in  rulemaking  ninety  days  before  issuing  the  proposed  rule. 
Under  Section  7003,  an  agency  would  have  to  hold  a  public  hearing  on  a  proposed 
rule  if  "more  than  100  interested  persons  individually  submit  conunents."  Virtually 
all  SEC  rules  would  be  "major  rules"  subject  to  Section  7002,  and  the  hearing  re- 
quirements of  Section  7003  would  also  be  triggered  in  many  SEC  rulemakings. 

Under  Section  7004,  for  each  major  rule,  an  agency  would  have  to  prepare  both 
a  preliminary  and  a  final  regulatory  impact  analysis  addressing  twenty-three  factors. 
Some  factors  seem  designea  to  require  expensive  cost-benefit  analyses  for  even  the 
most  simple  rules.  Other  factors,  such  as  the  various  requirements  to  explain  the 
legal  background  of  the  rule,  seem  designed  to  facilitate  court  challenges  to  agency 
rules. 

Title  vn  would  also  substantially  reduce  the  independence  which  Congress  has 
traditionally  provided  to  the  SEC.  Under  both  Executive  Orders  12,291  and  12,866, 
the  independent  agencies  have  generally  been  exempt  from  the  regulatory  review 
process;  Section  7004(d)  would  explicitly  extend  the  regulatory  review  requirements 
to  these  agencies.  Thus,  under  Section  7005,  the  SEC  could  not  adopt  a  maior  rule 
unless  the  0MB  had  approved  the  final  regulatory  flexibility  analysis.  Under  Sec- 
tion 7006,  the  SEC  could  not  propose  a  maior  rule  unless  the  0MB  certified  that 
the  proposed  rule,  and  related  summary  and  analysis,  met  various  "clarity"  stand- 
ards, such  as  whether  they  contain  "only  sentences  that  are  as  short  as  practical 
and  organized  in  a  sensible  manner." 

Title  VIII — Protection  Against  Federal  Regulatory  Abuse.  Although  this  title 
purports  to  give  rights  to  citizens,  it  would  in  fact  make  it  difficult  for  the  Commis- 
sion to  protect  citizens  from  those  who  engage  in  securities  fraud. 

The  Commission  takes  the  rights  of  witnesses  and  potential  defendants  seriously. 
The  Commission's  rules  provide  witnesses  various  rights,  including  the  right  to  re- 
view the  formal  order  of  investigation,  to  be  represented  by  counsel  and  to  obtain 
a  copy  of  the  transcript.  See  17  C.F.R.  §  203.7.  In  most  cases,  the  Commission  also, 
before  it  initiates  an  enforcement  action,  notifies  the  proposed  defendant  and  allows 
him  or  her  to  submit  a  written  statement,  which  is  considered  by  the  Commission 
along  with  the  enforcement  recommendation.  See  id.  §  202.5(c). 

Some  of  the  proposed  "rights"  in  Title  VIII,  however,  would  seriously  interfere 
with  the  Commission's  ability  to  investigate  and  prosecute  violations  of  the  federal 
securities  laws.  Section  8101  would  give  each  "tareet"  of  an  enforcement  investiga- 
tion the  "rights"  to  be  informed  at  the  "outset"  of  the  investigation  of  the  "scope  and 
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purpose  of  the  agency  action"  and  "to  be  present  at  the  inspection,  investigation,  or 
proceeding." 

These  vaguely  worded  provisions  could  allow  those  who  consider  themselves  tar- 
gets of  SEC  investigations  to  insist  on  a  full  description  of  the  investigation,  to  no- 
tice of  and  attendance  at  the  interviews  with  other  witnesses,  and  even  to  attend 
the  Commission's  own  deliberations  on  the  proposed  enforcement  action.  To  the  ex- 
tent such  "rights"  are  recognized  by  the  courts,  they  would  allow  those  who  have 
violated  the  securities  laws  to  alter  their  testimony,  destroy  documents,  intinaidate 
witnesses,  and  transfer  funds.  Litigation  over  the  scope  of  such  "rights"  is  also 
bound  to  burden  the  Commission  and  the  courts. 

In  1984,  the  Supreme  Court  considered  and  rejected  a  far  more  limited  asserted 
right,  the  right  to  notice  of  subpoenas  to  other  witnesses  in  an  SEC  investigation. 
The  Court  based  its  decision  not  only  on  the  absence  of  any  basis  for  the  claimed 
right  in  the  Constitution  or  the  securities  laws,  but  also  on  two  policy  arguments. 
Since  these  arguments  are  equally  relevant  here,  we  quote  at  some  length: 

First,  administration  of  the  notice  requirement  advocated  by  respondents 
would  be  highly  burdensome  for  both  the  Commission  and  the  courts.  The 
most  obvious  difficulty  would  involve  identification  of  the  persons  and  orga- 
nizations that  should  be  considered  "targets"  of  investigations.  The  SEC 
often  undertakes  investigations  into  suspicious  securities  transactions  with- 
out any  knowledge  of  which  of  the  parties  involved  may  have  violated  the 
law.  To  notify  all  potential  wrongdoers  in  such  a  situation  of  the  issuance 
of  each  subpoena  would  be  virtually  impossible.  The  Commission  would 
thus  be  obliged  to  determine  the  point  at  which  enough  evidence  had  been 
assembled  to  focus  suspicion  on  a  manageable  subset  of  participants  in  the 
transaction,  thereby  lending  them  the  status  of  "targets"  and  entitling  them 
to  notice  of  the  outstanding  subpoenas  directed  to  others.  The  complexity 
of  that  task  is  apparent.     .     .     . 

Second,  the  imposition  of  a  notice  recjuirement  on  the  SEC  would  sub- 
stantially increase  the  ability  of  persons  who  have  something  to  hide  to  im- 
pede legitimate  investigations  by  the  Commission.  A  target  given  notice  of 
every  subpoena  issued  to  third  parties  would  be  able  to  discourage  the  re- 
cipients from  complying,  and  then  further  delay  disclosure  of  damaging  in- 
formation by  seeking  intervention  in  all  enforcement  actions  brought  by  the 
Commission.  More  seriously,  the  understanding  of  the  progress  of  an  SEC 
inquiry  that  would  flow  from  the  knowledge  of^which  persons  had  received 
subpoenas  would  enable  an  unscrupulous  target  to  destroy  or  alter  docu- 
ments, intimidate  witnesses,  or  transfer  securities  or  funds  so  that  they 
could  not  be  reached  by  the  Government. 

SEC  V.  Jerry  T.  O'Brien,  Inc.,  467  U.S.  735,  749-50  (1984)  (footnotes  omit- 
ted). 

Other  provisions  in  this  proposed  "bill  of  rights"  are  equally  troubling.  A  witness 
could  claim  that  the  right  to  "be  reimbursed  for  unreasonable  damages"  requires  re- 
imbursement for  documents  produced  but  not  used  in  an  investigation.  A  securities 
firm  could  argue  that  the  rignt  to  notice  of  the  "initiation"  of  an  mspection  or  inves- 
tigation prohioits  the  SEC  from  conducting  surprise  inspections  of  securities  firms. 
In  general,  we  exj)ect  that  these  "rights"  would  lead  to  substantial  litigation,  imped- 
ingthe  Commission's  work  and  clogging  the  court  system. 

The  second  part  of  Title  VIII  purports  to  protect  "private  whistleblowers"  by  pro- 
hibiting any  agency  from  acting  against  a  person  on  the  basis  of  "disclosure"  by  that 
person  or  another  person  of  "information  the  person  believed  indicative"  of  "arbi- 
trary action,"  "inconsistent,  discriminatory  or  disproportionate  enforcement,"  or 
other  similar  regulatoiy  practices.  This  provision  could  encourage  the  subjects  of  in- 
vestigations to  state  that  the  Commission  is  acting  arbitrarily  and  inconsistently, 
and  uien  claim  in  the  subsequent  enforcement  action  that  they  were  sued  in  part 
because  of  these  statements.  Under  Sections  8204(bX2)  and  8205(b),  a  defendant 
could  avoid  liability,  beyond  a  simple  injunction  to  obey  the  law,  simply  by  proving 
that  his  statements  were  a  "contributing  factor"  in  the  agency's  enforcement  deci- 
sion. 

This  part  could  also  prevent  agencies  from  disciplining  their  own  oflidals  for 
wrongdoing.  If  a  citizen's  complaint  to  an  inspector  general  leads  to  a  disciplinary 
proceeding  or  even  prosecution  of  an  agency  ofncial,  the  official  could  argue  that  the 
proceeding  or  prosecution  is  a  "prohibited  regulatory  practice."  The  ofticial's  argu- 
ment would  be  that  the  investigation  began  with  "disclosure"  by  the  citizen  of  viola- 
tions by  the  agency  official,  that  the  resulting  action  was  "recommended"  by  another 
agency  official,  the  inspector  general,  with  authority  to  take  or  recommend  action, 
and  that  the  action  was  taken  "because  of  the  disclosure. 
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Mr.  Gekas.  We  are  going  to  consider  this  the  close  of  the  hearing 
after  a  brief  questioning  of  both  of  these  witnesses  as  time  may 
permit. 

I  am  really  worried  about  the  criminal  implications  that  this 
could  cause  in  all  of  the  circumstances.  I  would  welcome,  however, 
a  proposed  set  of  rights  for  the  disaffected  citizens  and  would  ask 
either  individually  or  jointly  if  you  could  provide  us,  keeping  in 
mind  what  you  heard  here  today.  That  would  be  a  great  help  to  us 
because  we  want  to  prevent  retaliatory  actions. 

We  want  to  ensure  nonshock  inspections,  et  cetera.  But  I  must 
tell  ^ou,  I  am  very  worried  about — and  it  hasn't — it  wasn't  just  the 
testimony  that  we  heard  from  the  Justice  Department  today.  This 
fear  is  inherent  in  all  of  us  that  in  advancing  the  cause  of  one  set 
of  citizens  we  trample  on  the  justice  system  perhaps  in  another 
vein.  So  I  invite  you  to  do  that.  In  fact,  I  formally  request  it,  if  you 
need  that  kind  of  request.  I  yield  to  the  gentleman  from  Rhode  Is- 
land. 

Mr.  Reed.  I  thank  the  chairman.  I,  too,  share  his  concern  from 
what  we  have  heard  today  and  I  also  think  the  witnesses  recognize, 
too,  that  we  have  a  lot  of  work  to  do  for  something  to  be  done  in 
this  area. 

Another  issue  I  think  both  Ms.  Eckerly  and  Dr.  Hudg^ns  brought 
up  is  it  is  not  just  the  activity  of  one  Federal  investigator  or  Fed- 
eral official,  it  is  the  coordination  problem  where  regulations  are 
piled  upon  another.  I  would  note  there  is  nothing  in  the  section 
that  addresses  that  at  all,  the  fact  that  it  is  not  just  the  IRS,  it 
is  OSHA;  it  is  everyone  else.  That  is  just  a  point  I  want  to  make. 

And  the  other  point  I  would  like  to  make  is  it  is  interesting  how 
you  both,  I  think  Ms.  Eckerly  and  Dr.  Hudgins  are  very  emphatic 
about  the  need  for  a  warrant  or  some  type  of  written  permission 
to  do  any  of  these  investigations.  In  fact,  in  the  committee  a  few 
days  ago,  we  dispensed  with  that  in  some  categories  for  law  en- 
forcement officers.  So  I  guess  sauce  for  the  goose  is  sauce  for  the 
gander. 

Ms.  Eckerly.  Actually  I  wasn't.  I  spoke  against  it.  All  I  said  is 
OSHA  currently  does  require  it.  Just  to  clarify  that. 

Mr.  Reed.  Thank  you.  Again,  I  thank  the  chairman  and  I  think 
we  have  some  work  to  do,  Mr.  Chairman. 

Mr.  Gekas.  Yes,  thank  you.  The  gentleman  from  Illinois — Flor- 
ida— Georgia? 

Mr.  Barr.  Georgia. 

Mr.  Gekas.  That  is  right.  I  looked  straight  through  Illinois  and 
saw  Georgia. 

Mr.  Barr.  World  of  difference  there,  Mr.  Chairman.  Thank  you, 
Mr.  Chairman.  If  I  might  make  a  couple  comments  and  ask  unani- 
mous consent  to  include  an  opening  statement  in  the  record. 

Mr.  Gekas.  Without  objection. 

[The  opening  statement  of  Mr.  Barr  follows:! 

Opening  Statement  of  Hon.  Bob  Barr,  a  Representative  in  Congress  From 

THE  State  of  Georgia 

Mr.  Chairman  and  members  of  the  subcommittee,  today  we  take  yet  another  step 
forward  in  fulfilling  commitments  many  of  us  made  to  the  American  people  last  year 
in  our  Contract  with  America.  An  important  part  of  this  promise  was  the  Job  Cre- 
ation and  Wage  Enhancement  Act,  H.K.  9,  designed  to  ease  tax  burdens,  reform  fed- 
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eral  bureaucracies,  protect  the  property  of  private  land  owners,  and  hold  the  federal 
government  accountable  for  the  burdens  it  unposes  on  American  workers. 

Big  government  red  tape  and  regulation  costs  the  U.S.  economy  hundreds  of  bil- 
lions of  dollars  each  year.  Federal  regulations  directly  impact  American  lives  by 
raising  the  prices  they  pa^  for  good  and  services.  Both  production  and  wages  are 
depressed  as  businesses,  forced  to  comply  with  unnecessary  mandates  from  Wash- 
ington bureaucrats,  spend  millions  and  millions  of  dollars  and  devote  hours  and 
hours  trying  to  figure  the  latest  federal  regulations. 

We  all  know,  aher  years  of  dealing  with  this  problem,  the  cost  of  ever-increasing 
taxes  on  capital  and  investment:  lost  jobs  and  stifled  economic  growth.  In  the  sim- 
plest terms,  H.R.  9  seeks  to  gjet  government  off  the  back  of  the  American  economy. 

Our  subcommittee  will  consider  three  important  titles  of  this  bill  aimed  at  protect- 
ing American  businesses  from  regulatory  agencies.  I  look  forward  to  todays  mark 
up  and  to  giving  the  people  what  they  asked  for  last  November:  LESS  GOVERN- 
IV&NT! 

Mr.  Barr.  Thank  you.  Mr.  Chairman,  I  think  these  hearings 
have  been  very,  very  informative.  Obviously,  what  we  are  engaged 
in  here  and  what  we  will  be  engaged  in  in  H.R.  9  is  to  me  very 
delicate  balancing  act  between  rights  of  our  citizens  and 
overstepping  on  the  part  of  government  agencies,  which  we  have 
seen. 

I  think  it  is  a  very  legitimate  area  of  inquiry.  I  think,  given  the 
testimony  we  have  had  here  today,  we  have  some  areas  that  are 
problematic  that  we  need  to  identify  and  work  on,  but  I  am  very 
confident  that  we  will  be  able  to  do  that  so  that  we  can't  reign  in 
some  of  the  overzealous  regulatory  problems  that  we  have  seen 
without  impinging  on  legitimate  law  enforcement  concerns  of  gov- 
ernment. I  look  forward  to  that  process.  Thank  you,  Mr.  Chairman. 

Mr,  Gekas.  I  thank  the  gentleman.  This  session  of  this  sub- 
committee stands  adjourned.  We  will  reconvene  at  2  p.m.  on  Mon- 
day. 

[Whereupon,  at  1:50  p.m.,  the  subcommittee  adjourned,] 
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MONDAY,  FEBRUARY  6,  1995 

House  of  Representatives, 
Subcommittee  on  Commercial  and 

Administrative  Law, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  2  p.m.,  in  room 
2226,  Raybum  House  Office  Building,  Hon.  George  W.  Gekas 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  George  W.  Gekas,  Bob  Barr,  Michael 
Patrick  Flanagan,  Steve  Chabot,  Jack  Reed,  and  Robert  C.  Scott. 

Subcommittee  staff  present:  Raymond  V.  Smietanka,  counsel; 
Roger  T.  Fleming,  counsel;  and  Susana  Gutierrez,  secretary;  full 
committee  staff  present:  Agnieszka  Fryszmgm,  minority  counsel; 
Perry  Apelbaum,  minority  counsel;  and  Paul  J.  Drolet,  minority 
counsel. 

Mr.  Gekas.  The  hour  of  2  o'clock  having  arrived,  the  session  of 
this  subcommittee  will  come  to  order. 

Out  of  necessity  by  the  Rules  of  the  House,  we  need  a  quorum 
of  two  in  order  to  begin  a  hearing,  so  we  will  recess  until  the  ap- 
pearance of  another  Member.  The  reason  we  began  on  time  is  be- 
cause of  my  self-imposed  rule  that  no  matter  what  occurs,  the  gavel 
is  going  to  fall  at  tne  appointed  time,  with  the  arrival  of  the  gen- 
tleman from  Virginia,  we  can  continue  the  hearing.  We  thank  you 
for  your  attentiveness  and  for  your  punctuality. 

As  everyone  knows  by  now,  the  committee  has  been  given  the 
task  of  proceeding  with  consideration  of  that  part  of  the  Contract 
With  America  that  deals  with  regulatory  flexibility  and  specifically 
with  three  titles  contained  in  H.R.  9. 

We  have  had  hearings  that  began  on  Friday  on  titles  VI  and 
some  on  VHI.  Today's  duty  brings  us  to  the  meat  of  the  sandwich, 
title  VII,  where  we  will  begin  with  a  panel  of  distinguished  col- 
leagues who  are  personally  and  professionally  immersed  in  this 
issue  and  who  are  spokesmen  for  the  inclusion  of  the  issue  in  the 
Contract  With  America. 

As  everyone  knows  also,  in  a  greater  sense,  this  initiative  on  the 
part  of  this  committee  and  for  the  cosponsors  of  H.R.  9  is  to  match 
the  Executive  initiative  undertaken  by  President  Ronald  Reagan.  It 
was  only  recently,  in  1993,  with  the  advent  of  the  current  adminis- 
tration, that  there  was  a  departure  from  at  least  a  valid  attempt 
to  conduct  what  is  now  the  subject  of  title  VII. 
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So  as  we  proceed,  we  hope  the  witnesses  will,  in  any  way  that 
they  can,  allude  to  their  experiences  under  Executive  Order  12866 
ana  how  they  predict,  if  we  adopt  H.R.  9,  that  might  come  about 
to  that  first  Executive  Order  12291  of  the  Reagan  and  Bush  admin- 
istrations. We  would  be  glad  to  hear  their  comparisons,  contrasts 
and  expectations  as  they  evolve. 

Without  further  ado,  we  will  begin  with  our  first  panel,  which  is 
composed  of  our  colleagues — Congressman  Franks  and  Congress- 
man Mcintosh.  Congressman  Franks  in  the  last  Congress,  was 
deeply  involved  in  the  Manufacturing  Task  Force,  and  Congress- 
man Mcintosh  recently  held  hearings  and  is  pursuing  a  6-month 
moratorium  on  regulations  and  the  impact  of  regulations.  So  I 
would  say  they  are  Doth  qualified. 

I  will  tell  you,  I  probably  would  let  you  speak  even  if  you  weren't 
qualified,  because  you  asked  to  speak.  And  so  on  two  counts,  we 
welcome  your  testimony.  You  are  my  buddies,  and  on  top  of  that, 
you  have  something  to  offer. 

We  acknowledge  the  presence  of  the  gentleman  from  Ohio,  Con- 
gressman Chabot. 

Who  wants  to  speak  first? 

STATEMENT  OF  HON.  BOB  FRANKS,  A  REPRESENTATIVE  m 
CONGRESS  FROM  THE  STATE  OF  NEW  JERSEY 

Mr.  Franks.  Mr.  Chairman,  thank  you  for  this  opportunity.  I  am 
delighted  to  participate  on  this  opening  panel  with  my  distin- 
guished colleague,  Mr.  Mcintosh,  whose  record  in  this  field  is  well- 
known  to  all  or  us. 

Mr,  Chairman,  over  the  past  2  years,  I  have  talked  to  literally 
hundreds  of  business  leaders,  fi'om  owners  of  small  shops  to  the 
heads  of  major  U.S.  corporations,  and  asked  them  what  one  thing 
the  Federal  Grovernment  could  do  to  make  their  businesses  more 
productive.  The  near  unanimous  response  has  been:  Cut  the  red- 
tape. 

Mr.  Chairman,  despite  our  good  intentions  in  passing  scores  of 
laws  to  promote  the  public  health  and  safety,  we  have  created  a 
regulatoiy  system  that  has  turned  into  a  bureaucratic  monster  that 
often  stifles  economic  growth,  threatens  job  creation,  and  takes  a 
huge  chunk  out  of  a  family's  income.  Today,  we  have  a  system  that 
has  lost  touch  with  the  very  people  it  is  supposed  to  protect. 

Take  the  case  of  a  rule  proposed  by  the  Department  of  Transpor- 
tation that  was  supposed  to  protect  the  public  by  regulating  the 
bulk  transport  of  certain  kinds  of  hazardous  material.  It  sounded 
like  a  competent  idea,  until  you  read  the  fine  print  and  found  out 
that,  as  written,  it  covered  not  only  toxic  substances,  but  everyday 
items  found  in  your  kitchen,  including  edible  salad  oil. 

One  manufacturer  of  vegetable  oils  in  my  home  State  of  New  Jer- 
sey estimated  that  complying  with  the  regulation  and  treating  his 
salad  oil  as  a  hazardous  substance  would  have  cost  his  company  $5 
million  a  year.  It  took  a  public  outcry  to  convince  the  Department 
of  Transportation  that  a  salad  oil  spill  did  not  pose  the  same  de- 
gree of  threat  as  a  hazardous  waste  spill,  and  they  ultimately  chose 
to  withdraw  the  proposal. 

While  I  am  at  it,  let  me  share  with  you  the  case  of  the  manufac- 
turer of  chocolate  who  found  himself  in  the  middle  of  a  bureau- 
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cratic  standoff.  The  Occupational  Safety  and  Health  Administra- 
tion, in  its  efforts  to  protect  workers  from  excessive  noise,  ordered 
the  manufacturer  to  install  porous  insulation.  At  the  same  time, 
the  Food  and  Drug  Administration  told  the  manufacturer  that  in- 
stalling that  insulation  would  violate  the  FDA  standards  because 
it  could  not  be  properly  cleaned  and  therefore  posed  a  potential 
health  risk. 

Just  like  the  salad  oil  maker  and  the  chocolate  manufacturer, 
businesses  and  individuals  throughout  the  Nation  have  discovered 
that  we  have  a  regulatory  system  that  too  oflen  is  irrational,  un- 
predictable and  unnecessarily  burdensome.  While  some  government 
analyses  are  doing  an  effective  and  efficient  job  in  writing  rules 
and  regulations,  others  go  far  beyond  the  intent  of  the  law  and  bur- 
den the  public  with  cumbersome  and  costly  regulations  that  drive 
up  the  cost  of  consumer  goods  and  kill  oft  job  growth  by  making 
American  business  inefficient  and  less  competitive. 

With  more  than  100,000  Federal  bureaucrats  earning  a  living 
drafting  rules  and  regulations,  we  need  to  bring  some  common 
sense,  uniformity  and  predictability  to  the  process  of  writing  Fed- 
eral rules  and  regulations.  And  the  place  to  start  is  at  the  earliest 
stages  of  the  regulatory  process. 

Trie  regulatory  impact  analysis  you  are  considering  today  is  a  re- 
sult of  meetings  with  scores  of  business  leaders  and  individuals 
throughout  the  country  who  have  found  themselves  snagged  in  gov- 
ernment redtape,  as  well  as  government  employees  who  write  and 
implement  these  regulations. 

This  legislation  would  lay  the  foundation  for  a  rational  and  fair 
regulatory  process.  It  is  designed  to  be  a  form  of  preventive  medi- 
cine by  requiring  bureaucrats  who  write  the  rules  to  think  before 
they  act;  to  fully  consider  the  consequences  of  their  actions  before 
they  impose  major  new  requirements  on  businesses  and  consumers. 

It  requires  that  thev  look  for  the  least  intrusive  and  most  cost- 
effective  way  to  get  the  job  done.  Most  importantly,  it  would  put 
the  burden  of  proof  on  the  Government  agency  to  justify  a  change 
in  the  regulatory  status  quo. 

As  I  go  through  the  checklist  of  issues  that  would  be  addressed 
under  this  proposed  regulatory  impact  statement,  I  am  sure  many 
of  these  questions  will  sound  familiar.  That  is  because  they  are 
often  the  ones  raised  by  individuals  and  businesses  after  it  is  too 
late — ^after  they  have  been  forced  to  invest  time  and  money  to  com- 
ply with  a  new  regulation. 

For  instance,  under  this  bill,  a  rulewriter  would  have  to  consider 
whether  a  proposed  rule  would  conflict  with  or  duplicate  another 
regulation  already  on  the  books.  Answering  this  question  could 
have  spared  the  chocolate  manufacturer  and  many  other  busi- 
nesses from  being  caught  up  in  a  regulatory  tug-of-war. 

Another  question  that  would  have  to  be  answered  by  a  rulewriter 
is  how  many  individuals  or  businesses  would  be  affected  by  the 
proposed  regulation  and  what  costs  would  they  have  to  incur  in 
order  to  comply  with  its  provisions.  With  the  annual  price  ta^  to 
American  businesses  and  consumers  for  complying  with  regulations 
exceeding  half  a  trillion  dollars,  every  possible  consideration  must 
be  given  to  finding  the  least  costly  way  of  meeting  the  objective  of 
the  regulation. 
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Next,  rulemakers  would  be  asked  to  consider  if  there  is  a  better, 
simpler  and  less  intrusive  method  to  accomplish  the  same  goal.  I 
canT  tell  you  how  many  times  small  business  people  have  told  me 
that  they  don't  object  to  the  intent  of  the  regulation,  they  just  don't 
understand  why  government  makes  compliance  so  difficult  when 
there  are  far  simpler  and  less  costly  ways  to  reach  the  same  re- 
sults. 

Finally,  under  the  regulatory  impact  statement,  the  rulewriters 
would  be  asked  to  put  themselves  in  the  place  of  the  individual  or 
business  forced  to  comply  with  the  proposed  regulation.  Before  they 
issue  the  rule,  they  would  have  to  ask  themselves  how  much  time 
will  it  take  to  fill  out  the  paperwork  required  under  the  proposal. 
Then  they  would  have  to  consider  whether  an  individual  or  busi- 
ness applying  for  a  permit  would  have  to  hire  an  attorney,  or  an 
engineer,  or  an  accountant,  or  a  consultant,  or  some  other  profes- 
sional in  order  to  meet  the  requirements  under  the  proposed  regu- 
lation. 

From  the  beginning  to  the  end  of  the  regulatory  process,  regu- 
lators should  treat  i^erican  consumers  and  businesses  as  stake- 
holders in  the  process,  not  as  adversaries.  They  should  be  required 
to  make  the  extra  effort  to  design  a  regulation  that  is  not  only  ef- 
fective, but  practical  and  logical. 

Critics  of  this  legislation  may  contend  that  requiring  regulators 
to  complete  a  regulatory  impact  checklist  is  an  unnecessary  and 
time-consuming  exercise.  But,  Mr.  Chairman,  the  time  invested  in 
answering  these  questions  at  the  start  of  the  regulatory  process 
could  save  the  Federal  Government,  businesses  and  consumers 
substantial  time  and  money  down  the  line. 

The  mission  of  Federal  agencies  is  to  execute  goals  set  forth  by 
the  Congress  and  the  President.  Solving  real  problems  should  be 
the  goal  of  the  regulatory  bureaucracy,  not  setting  arbitrary  fees 
and  assessing  fines  for  paperwork  violations.  The  uniform  process 
established  in  the  regulatory  impact  analysis  ensures  that  tne  reg- 
ulators and  those  subject  to  regulations  will  understand  more  fully 
how  to  protect  and  promote  the  public  interests. 

Writing  rules  and  regulations  is  £m  important  function  of  the 
Government.  But  we  need  a  system  that  is  rational,  predictable, 
and  fair,  not  one  that  confuses,  firustrates  and  unnecessarily  bur- 
dens the  people  it  is  designed  to  serve.  This  legislation  is  a  good 
start. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Franks  follows:] 
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Prepared  Statement  of  Hon.  Bob  Franks,  a  Representative  in 
Congress  From  the  State  of  New  Jersey 

ovar  the  past  two  ysaxs,  Z*va  talkad  to  literally  hundreds 
of  bualneas  leaders  —  Crea  owners  of  small  shops  to  the  the 
heads  of  major  corporations  —  and  asked  them  vbat  one  thing  the 
federal  government  could  do  to  make  their  businesses  more 
product ive.   The  near  unanimous  response  has  been  — '  cut  the  red 
tape. 

Mr.  chairman,  despite  our  good  intentions  in  passing  scores 
of  lavs  to  promote  the  public  health  and  safety,  we  have  oreatad 
a  regulatory  system  that  has  turned  into  a  bureaucratio  monster 
that  stifles  economio  growth,  threatens  job  creation  and  takes  a 
huge  chunk  out  of  a  family's  income.   Today,  we  have  a  system 
that  has  lost  touoh  with  the  very  people  and  businesses  it  is 
supposed  to  protect. 

Take  the  eaae  of  a  rule  propoeed  by  the  Department  of 
Transportation  that  was  supposed  to  protect  the  public  by 
regulating  the  bulk  transport  of  certain  kinds  of  hasardous 
material.   It  sounded  like  a  competent  idea,  until  you  read  the 
fine  print  and  found  out  that  as  written  it  oovered  not  only 
toxic  substances  but  everyday  items  found  In  your  kitchen 
inoluding  edible  salad  oil.   one  manufacturer  of  vegetable  oils 
from  my  home  state  of  Mew  Jersey  estimated  that  oomplying  with 
the  regulation  and  treating  his  salad  oil  as  a  hasardous  material 
would  cost  his  company  $5  million  a  year.   It  took  a  public 
outcry  to  oonvlnee  the  Department  of  Tranaportation  that  a  salad 
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oil  aplll  did  not  poae  the  a«ap  kind  of  threat  aa  a  haaardoua 
traata  aplll  and  thay  uXtlmataly  withdraw  thla  propoaal. 

whlla  I'm  at  it«  lat  mo   shara  with  you  ths  oaae  of  tha 
manufaotuxar  of  ohooolata  who  found  hiaaalf  in  tha  middle  of  a 
bureauoratic  atandoff.   Tha  Occupational  Safety  and  Health 
Admlniatration,  in  ita  efforts  to  protect  vorkers  from  exoesaive 
noise,  ordered  the  manufacturer  to  inatall  porous  Insulation.   At 
the  same  time,  the  Food  and  Drug  Administration  told  the 
manufacturer  that  inatalling  the  insulation  would  violate  FDA 
standards  because  it  could  not  be  properly  cleaned  and  therefore 
posed  a  potential  health  risk. 

Juat  like  the  salad  oil  maker  and  the  chocolate 
manufacturer,  businesses  and  individuals  throughout  the  nation 
have  discovered  that  we  have  a  regulatory  system  that  is  too 
often  irrational,  unpredictable  and  unnecessarily  burdensome. 
While  some  goverxunent  agencies  are  doing  an  effective  and 
efficient  job  in  writing  rules  and  regulations,  others  go  far 
beyond  the  intent  of  the  law  and  burden  the  public  with 
cumbersome  and  costly  regulations  that  drive  up  the  cost  of 
consumer  goods  and  kill  off  job  growth  by  making  American 
business  more  inefficient. 

With  the  more  than  100,000  federal  bureaucrats  earning  a 
living  drafting  the  rules  and  regulations,  we  need  to  bring  some 
common-sense,  uniformity  and  predictability  to  the  process  of 
writing  federal  rules  and  regulations.   And  the  place  the  start 
is  at  tha  earliest  stages  of  the  regulatory  process. 
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Tha  Rogulatory  Impact  Analysis  you  are  eonBldering  today  is 
the  result  of   meetings  with  seores  of  businesses  leaders  and 
individuals  throughout  the  country  vho  have  found  themselves 
snagged  in  government  red  tape,  as  well  as  government  employees 
who  write  and  implement  these  regulations. 

This  legislation  would  lay  the  foundation  for  a  rational  and 
fair  regulatory  process.   It  is  designed  to  be  a  form  of 
preventive  medicine.  It  would  require  bureaucrats  who  write  the 
rules  to  think  before  they  act;  to  fully  oonslder  the 
consequences  of  their  aotions  before  they  impose  major  new 
requirements  on  businesses  and  oonsiimers.   It  requires  that  they 
look  for  the  least  intrusive  and  oostly  way  to  get  the  job  done. 
Most  importantly,  it  would  put  the  burden  of  proof  on  tha 
government  agency  to  justify  a  change  In  the  status  quo. 

As  I  go  through  the  cheoklist  of  issues  that  would  be 
addressed  under  this  proposed  Regulatory  Impact  Statement,  I'm 
sure  many  of  these  questions  will  sound  familiar.   That's  because 
they  are  often  the  ones  raised  by  individuals  and  businesses 
after  it's  too  late  —  after  they've  been  forced  to  invest  the 
time  and  money  to  comply  with  a  new  regulation. 

For  instance,  under  this  proposal,  a  rule-writer  would  have 
to  consider  whether  this  proposed  rule  would  conflict  with  or 
duplicate  another  regulation  already  on  the  books?   Answering 
this  question  could  have  spared  tha  chocolate  manufacturer  and 
many  other  businesses  from  being  caught  up  in  a  regulatory  tug- 
of -war . 
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Another  quaatlon  that  would  havo  to  be  anaworod  by  a  rula- 
writar  is  hov  many  individuals  or  buslnesaea  vould  be  affaeted  by 
tho  proposed  regulation  and  what  oosts  tbay  would  tbey  have  to 
incur  to  comply  with  its  provisions?   with  the  annual  price  tag 
to  American  business  and  oonsumars  for  complying  with  regulations 
reaching  between  $810  and  $1.1  trillion  —  every  possible 
consideration  must  be  given  to  finding  the  least  costly  way  of 
getting  the  job  dona. 

Next,  rule-makers  would  be  asked  to  consider  if  there  is  a 
batter,  simpler  and  less  intrusive  way  to  reach  the  same 
objective?   I  don't  know  how  many  times  small  business  people 
have  told  me  that  they  don't  object  to  the  intent  of  the 
regulation,  they  just  don't  understand  why  government  makes 
compliance  so  difficult  whan  there  are  far  simpler  and  less 
costly  ways  to  reach  the  same  results. 

rinally,  under  the  Regulatory  Impact  Statement  the  rule- 
writers  would  be  asked  to  put  tbemselves  in  the  place  of  the 
individual  or  business  forced  to  comply  with  their  proposed 
regulation?   Before  they  issue  the  rule,  they'd  have  to  ask 
themselves  how  much  time  will  it  take  to  fill  out  the  paperwork 
required  under  theif  proposal.   Than  they  would  have  to  consider 
whether  an  individual  or  business  applying  for  a  permit  would 
have  to  hire  an  attorney,  engineer,  accountant  or  ether 
professional  consultant  in  order  to  oomply  with  the  regulation. 

rrom  the  beginning  to  the  end  of  the  regulatory  process, 
regulators  should  treat  American  consumers  and  businesses  as 
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stakaholdars  in  tbe  proossa,  not  aa  advareariaa.   They  should  be 
requlrad  to  90  tha  extra  atep  to  daaign  a  regulation  that's  not 
only  affective,  but  praetiaal  and  logical . 

critioa  of  this  legislation  contend  that  requiring 
regulators  to  complete  a  Regulatory  Zapaot  Checklist  is  an 
unnecessary  and  time-eonsuning  exeroise.   But  the  time  invested 
in  answering  thsae  queationa  at  tha  atart  of  the  process,  could 
save  tha  federal  government,  businessea  and  consumers  substantial 
time  and  money  down  the  line.   Much  of  the  unnecessary  paperwork, 
expansive  delays  and  duplication  inflicted  on  American  consumers 
and  businesses  today  by  the  federal  bureaucracy  could  be  avoided. 

The  mission  of  federal  agencies  is  to  exeouta  goals  set 
forth  by  Congress  and  the  President,   solving  real  problems 
should  be  the  goal  of  the  regulatory  bureaucracy,  not  setting 
arbitrary  fees  and  assessing  fines  for  paperwork  violations.   Tha 
uniform  procesa  established  in  the  Kegulatory  Impact  Analysis 
ensures  that  the  regulators  and  tha  regulated  will  understand 
more  fully  what  needs  to  be  done  and  the  bast  way  to  do  it. 

Writing  rules  aad  regulations  is  an  important  function  of 
government.   But  we  need  a  system  that's  rationale,  predictable 
and  fair  —  not  one  that  confuses,  frustrates  and  unnecessarily 
burdens  the  people  it  is  designed  to  protect.   This  legislation 
is  a  good  start. 
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Mr.  Gekas.  We  thank  the  gentleman,  and  recognize  his  colleague 
at  the  table. 

STATEMENT  OF  HON.  DAVID  M.  McINTOSH,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  INDIANA 

Mr.  McIntosh.  Thank  you  very  much,  Mr.  Chairman. 

First  let  me  say  I  wholeheartedly  agree  with  the  comments  of  my 
colleague  in  terms  of  this  bill.  I  have  a  prepared  statement  that  I 
will  submit  for  the  record. 

Mr.  Gekas.  Without  objection,  we  will  include  it  as  part  of  the 
record. 

Mr.  McIntosh,  Let  me  just  make  a  few  comments  and  then  turn 
back  the  rest  of  my  time. 

First,  I  am  delighted  to  be  here  and  delighted  that  you  are  tak- 
ing up  this  issue  and  that  the  Congress  will  be  taking  up  regu- 
latory reform  later  this  month.  I  think  having  labored  long  in  this 
field,  I  too  experienced  on  the  campaign  trail  and  in  talking  to  citi- 
zens around  this  country,  the  American  people  want  us  to  change 
in  a  fundamental  way  the  way  we  regulate  in  this  country,  and 
they  understand  that  regulations  have  become  a  hidden  tax  on  the 
middle  class,  that  families  spend  an  inordinate  amount  of  their 
moneys  and  their  incomes  on  increased  cost  of  product,  the  danger 
of  losing  their  jobs,  inability  to  live  their  lives  to  the  fullest  because 
of  needless  Federal  regulations. 

And  so  I  commend  tnis  committee  and  you  for  taking  up  this  por- 
tion of  H.R.  9,  and  working  with  the  other  committees  in  Congress 
to  make  sure  that  that  will  be  a  reality  in  this  Congress. 

Let  me  share  with  you  one  person  whom  I  met  very  early  on 
when  I  started  this  quest  to  become  a  Member  of  Congress  who  has 
become  a  good  friend  of  mine,  a  gentleman  named  Gary  Bartlett 
who  started  his  business  in  his  garage  in  Muncie,  IN,  and  he  came 
up  to  me  and  said,  "You  know,  I  can  compete  on  the  world  market." 
He  makes  leather  seats  that  he  sells  to  foreign  automakers  and 
American  automakers,  employs  about  100  people. 

He  told  me  his  biggest  enemy  in  the  marketplace  was  Uncle 
Sam.  And  I  said,  "What  do  you  mean?"  He  said,  "Well,  it  is  all  of 
these  regulations  and  paperwork  and  oversight  that  I  have  to  go 
through  every  day,  take  me  away  from  creating  more  jobs  and  sell- 
ing more  product." 

And  that  was  just  one  of  countless  examples  of  people  who  I  had 
encountered  who  were  struggling  to  make  ends  meet  in  their  small 
businesses,  struggling  to  expand  and  hire  more  people,  struggling 
to  be  competitive  in  a  world  marketplace. 

My  experience  in  working  in  the  administration  under  Vice 
President  Quayle  at  the  Competitiveness  Council  showed  me  that 
the  Executive  order  that  President  Reagan  had  put  into  place  in 
1981  had  a  veiy  salutary  effect  in  reminding  the  agencies  that  they 
needed  to  maximize  the  benefits  of  the  regulation  and  minimize  the 
costs  on  the  economy.  However,  because  it  was  only  an  Executive 
order,  did  not  have  tne  force  of  law,  did  not  have  separate  judicially 
enforceable  provisions,  agencies  could  and  often  did  choose  to  ig- 
nore that  process  and  issued  regulations  in  which  the  costs  did  not 
outweigh  the  benefits,  in  which  the  benefits  were  not  maximized. 
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and  in  which  more  costly  alternatives  to  the  private  sector  were 
chosen  over  less  costly  proposals. 

Unfortunately,  in  that  process  the  citizen  was  not  empowered  to 
take  part  of  the  review.  It  relied  upon  the  goodwill  of  the  agency 
head  to  follow  the  admonitions  of  0MB  and  the  centralized  review- 
ers. 

We  found  that  if  you  could  bring  scrutiny  and  raise  it  to  a  high 
enough  level,  you  could  get  a  decision  where  the  agencies  would  fol- 
low the  Executive  order,  but  time  and  time  again  it  required  con- 
stant vigilance  on  the  part  of  0MB  and  the  agents  of  the  President 
to  make  sure  that  the  rulemaking  agencies  followed  the  strictures 
of  that  Executive  order. 

One  of  the  most  important  things  that  H.R.  9  will  do  is  put  into 
law  the  requirement  that  there  be  a  cost-benefit  analysis,  the  re- 
quirement that  there  be  a  risk  assessment  undertaken,  the  require- 
ment that  there  be  respect  for  property  rights  in  the  rulemaking 
process,  and  a  requirement  in  this  title  for  regulatory  impact  anal- 
ysis. 

I  noticed  in  section  705  there  is  a  requirement  that  before  a  rule 
could  be  issued,  0MB  must  sign  off  on  that  risk,  or  that  regulatory 
impact  analysis.  I  urge  you  to  keep  that  intact  in  this  legislation 
as  a  very  important  fundamental  change  in  the  way  government 
writes  its  rules. 

In  closing,  let  me  suggest  a  couple  of  additional  thoughts  that  the 
chairman  and  the  committee  may  want  to  consider  as  they  mark 
up  this  legislation.  One  would  be  to  allow  members  of  the  regulated 
community  to  also  enforce  its  provisions  bv  giving  them  an  oppor- 
tunity for  judicial  re^/iew  if  the  agencies  have  not  complied,  or  if 
for  some  reason  0MB  and  the  centralized  reviewers  have  not  com- 
plied. 

And  the  second  is  a  problem  that  I  first  became  aware  of  working 
at  the  Justice  Department  where  there  would  be  lawsuits  that 
agencies  had  entered  into — not  entered  into,  but  forced  to  defend 
agency  actions,  and  that  oftentimes  the  resolution  of  those  lawsuits 
were  consent  decrees  that  mandated  the  agency  take  further  regu- 
latory action.  And  I  would  recommend  that  the  committee  take  a 
look  at  the  possibility  of  putting  into  law  a  requirement  that  agen- 
cies not  enter  into  consensual  agreements  in  a  judicial  process  that 
drove  further  regulation  by  the  agency  without  any  legislative 
mandate  coming  from  Congress. 

I  think  that  is  an  important  aspect  to  keep  in  mind.  We  in  the 
Reagan  administration  worked  by  order  from  the  Attorney  General 
to  limit  that  effect.  I  think  it  would  be  a  helpful  thing  to  have  this 
committee  consider  legislation  that  would  also  put  that  restraint  on 
the  agencies. 

Again,  in  closing,  let  me  thank  you  for  having  the  opportunity  to 
appear  before  you  today,  and  commend  you  for  the  ^ood  work  in 
this  area.  I  am  confident  that  by  the  time  this  committee  has  fin- 
ished its  work  and  Congress  has  concluded  its  consideration  of  H.R. 
9  that  Americans  everywhere  will  have  a  better  understanding  that 
this  Government  is  not  going  to  overregulate,  not  going  to  interfere 
with  their  personal  liberty,  not  going  to  create  additional  burden- 
some requirements  in  the  regulatory  process. 

Thank  you  very  much,  Mr.  Chairman. 
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[The  prepared  statement  of  Mr.  Mcintosh  follows:] 

Prepared  Statement  of  Hon.  David  M.  McIntosh,  a  Representative  in 
Congress  From  the  State  of  Indiana 

I  want  to  thank  the  distinguished  Chairman  for  asking  me  to  testify  on  Title  VII, 
the  "Regulatory  Impact  Analyses"  component  of  H.R.  9.  Your  subcommittee  has  a 
key  role  in  putting  together  a  strong,  comprehensive  regulatory  reform  package. 
Know  that  your  efforts  here  will  actually  begin  to  lighten  the  burden  of  excessive 
regulation  from  the  shoulders  of  the  American  people. 

Before  I  begin,  I  want  to  say  that  the  opportumty  of  being  asked  to  testify  before 
your  subcommittee  on  regulatory  reform,  an  issue  I  toiled  with  for  many  years  in 
the  desert,  is  very  sweet. 

Title  VII  reforms  the  arcana  of  the  Administrative  Procedure  Act,  imposing  sub- 
stantial new  constraints  on  the  rulemaking  authority  of  federal  agencies.  Title  VII 
reqpiires  agencies  to  do  a  couple  novel  things:  assess  the  impact  of  their  rulemaking 
on  the  American  people  and  open  the  rulemaking  process — the  executive  branch 
equivalent  of  sausage  making — to  greater  scrutiny.  To  make  a  good  title  even  better, 
I  respectfully  submit  to  the  Subcommittee  the  following  areas  that  might  be 
strengthened. 

Based  upon  my  experience  at  the  President's  Council  on  Competitiveness  there 
are  two  basic  things  tnat  are  essential  to  reforming  the  regulatory  process: 

1.  Centralized  review  of  regulatory  actions  and 

2.  Judicial  review  of  regulatory  actions. 

Section  7005,  indicating  the  "Additional  Responsibilities  of  (the)  Director  of  the 
Oflice  of  Management  and  Budget,"  is  a  good  idea  and  addresses  the  issue  of  cen- 
tralized review.  Centralized  ONIB  review  and  veto  power  over  major  rules  is  an  im- 
gortant  provision  to  ensure  uniform  compliance  with  the  changes  we  make  here  in 
ongress. 

But  I  might  also  suggest  that  we  offer  judicial  review  of  regulatory  actions.  Judi- 
cial review  is  important  because  it  empowers  regulated  entities,  through  a  civil  ac- 
tion, to  make  sure  that  agencies  comply  with  tne  regulatory  reforms  we  enact  on 
cost-benefit  analyses,  risk  assessment  and  so  on.  An  eiTort  to  open  agency  judgment 
to  review  would  add  teeth  to  H.R.  9. 

Another  issue  that  might  be  addressed  by  H.R.  9  is  restricting  the  ability  of  fed- 
eral regulatory  agencies  to  enter  into  consent  judgments  with  private  party  plain- 
tiffs. Consent  judgments  allow  agencies  to  tie  their  own  hands,  so  to  speak,  and  also 
those  of  its  successors.  This  issue  may  be  addressed  by  adding  a  new  section  to  Title 
Vn.  A  weU  crafted  amendment  dealing  with  consent  judgments  would  prevent  an 
agency  from  restricting  its  future  discretion,  particularly  the  discretion  to  lighten 
regulatory  burdens. 

I  am  deeply  gratified  that  the  debate  on  regulatory  reform  has  come  full  circle. 
The  sorts  ol  changes  suggested  by  the  President's  Council  on  Competitiveness  may 
now  be  enacted  in  law. 

Not  surprisingly,  the  critics  of  our  work  at  the  Council,  still  do  not  understand 
what  we  hope  to  accomplish.  Our  efforts  here  are  not  first  about  asserting  Congres- 
sional power  over  federal  agencies,  it  is  about  making  agencies  more  responsible  to 
the  American  people. 

I  want  to  again  thank  the  Chairman  for  his  leadership  and  for  the  opportunity 
to  testify  before  this  subcommittee. 

Mr.  Gekas.  We  thank  you  both  for  your  appearance  here  and  for 
your  testimony. 

We  are  going  to  defer  to  your  schedules  and  to  our  time  require- 
ments by  allowing  you  to  leave  now.  However,  one  thing  I  would 
like  to  ask  you  to  do,  I  am  going  to  direct  the  staff  to  submit  to 
you,  following  this  hearing,  the  statements  of  witnesses  that  would 
De  contrary  to  H.R.  9,  or  any  of  its  provisions,  or  even  if  they  are 
in  favor  of  H.R.  9  where  modifications  might  be  proposed  for  your 
perusal  and  response  to  us  before  markup,  so  that  we  can  take 
your  answers  into  consideration  to  the  questions  raised  by  those 
who  oppose  or  who  would  modify  H.R.  9. 

So  with  that,  we  will  see  you  on  the  floor  sometime  later  today. 

Mr,  McI^^^OSH.  Thank  you  very  much. 

Mr.  Franks.  Thank  you. 
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Mr.  Gekas.  Our  next  witness  is  Sallv  Katzen,  the  Administrator 
of  the  Office  of  Information  and  Regulatory  Affairs,  which  is  part 
and  parcel  of  0MB.  As  we  recall,  and  we  can  cite  as  Members  of 
Congress  numerous  instances  of  involvement  by  0MB  and  by  Ms. 
Katzen's  office  in  the  question  of  oversight  of  compliance  and  the 
requirements  of  our  regulatory  structure.  We  believe  and  we  know 
that  the  testimony  that  we  are  about  to  receive  will  be  in  the  best 
interests  of  our  full  consideration  of  H.R.  9. 

You  may  proceed. 

STATEMENT  OF  SALLY  KATZEN,  ADMINISTRATOR,  OFFICE  OF 
INFORMATION  AND  REGULATORY  AFFAIRS,  OFFICE  OF  MAN- 
AGEMENT AND  BUDGET,  EXECUTIVE  OFFICE  OF  THE  PRESI- 
DENT 

Ms.  Katzen.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Gekas.  We  want  to  note  the  presence  of  the  distinguished 
gentleman  from  Rhode  Island,  the  ranking  member,  Mr.  Reed,  and 
uie  gentleman  from  Illinois,  Mr.  Flanagan. 

Ms.  Katzen.  Thank  you  very  much,  Mr.  Chairman  and  members 
of  the  subcommittee. 

I  listened  to  the  first  two  witnesses  discuss  the  regulatory  svstem 
in  the  United  States,  and  I  agree  with  much  of  what  they  said. 

This  administration  is  on  record:  We  have  spoken  frequently  and 
forcefully  about  the  need  to  improve  the  regulatory  system.  We 
have  said  that  there  are  too  many  regulations;  that  too  manv  of 
them  are  excessively  burdensome;  that  many  do  not  provide  their 
intended  benefits;  and  that  consequently,  many  members  of  the 
public  are  frustrated  and  angry  with  the  Federal  regulatory  sys- 
tem. 

However,  it  was  with  regret  that  I  say  that  the  medicine  pre- 
scribed by  title  VII  will  not  restore  the  patient  to  health  and,  in 
fact,  may  cause  a  further  deterioration  of  the  condition. 

H.R.  9,  title  VII,  which  is  before  you  today,  is  designed  to 
produce  a  more  rational  rulemaking  process  by  increasing  the  op- 

Eortunities  for  public  involvement,  focusing  agency  attention  on  the 
enefits,  the  costs,  and  the  burdens  of  regulation,  and  requiring 
central  OMB  review.  The  administration  supports  all  of  these 
goals. 

But  the  bill  goes  further,  and  I  believe  is  subject  to  the  same 
criticisms  that  many  of  you  have  leveled  against  the  regulatory  sys- 
tem; namely,  its  provisions  apply  too  broadly;  are  too  prescriptive 
and  too  costly.  Let  me  cite  a  few  examples  in  the  time  I  have  avail- 
able. 

Title  VII  imposes  additional  procedural  requirements  and  a  23- 
step  analysis  lor  all  major  rules.  Major  rules  are  then  defined  as 
those  that  affect  more  than  100  persons  or  would  require  the  ex- 
penditure of  more  than  $1  million  by  a  single  person. 

This  definition  is  at  odds  with  the  experience  of  the  last  20  years. 
Since  President  Ford,  every  President  has  had  an  Executive  order 
on  regulatory  review,  and  every  President  has  used  $100  million  as 
the  threshold  to  distinguish  between  that  which  is  significant  and 
that  which  is  not. 

President  Clinton's  Executive  Order  12866,  which  was  not  a  de- 
parture from  the  spirit  and  the  principles  in  the  Executive  order 
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signed  by  President  Reagan,  embraced  cost-benefit  analysis,  em- 
braced good  data,  embraced  having  agencies  consider  the  con- 
sequences of  their  action.  The  specific  provisions  are  all  embodied 
in  Executive  Order  12866,  it  consciously  retained  the  $100  million 
threshold. 

What  is  being  selected  here  is  one  one-hundredth  of  the  amount 
that  President  ReagEin  selected  14  years  ago.  When  you  add  to  that 
the  100  persons,  there  is  no  distinction  between  major  and 
nonmajor.  Yet  one  of  the  criticisms  that  has  frequently  been  made 
is  that  we  are  not  allocating  our  resources  where  we  need  to.  We 
are  not  getting  the  biggest  bang  for  the  buck. 

This  definition  of  "major"  precludes  the  kind  of  allocation  of  re- 
sources to  do  that  which  makes  the  most  sense. 

Think  about  regulations  affecting  100  persons  or  $1  million.  Do 
we  really  want  the  Coast  Guard  to  undertake  a  full  regulatory  im- 
pact analysis  before  it  changes  the  times  for  opening  and  closing 
drawbridges  in  navigable  waters?  Do  we  want  the  Department  of 
Agriculture  do  a  full  cost-benefit  analysis  before  it  promulgates 
rules  designed  to  keep  fire  ants  out  of  the  country?  The  Depart- 
ment of  Commerce,  before  it  issues  a  rule  opening  a  haddock  fish- 
ery in  the  Pacific?  The  Federal  Aviation  Administration,  before  it 
requires  airlines  to  inspect  planes  to  ensure  safety?  The  Food  and 
Drug  Administration,  before  it  approves,  not  restricts,  but  approves 
a  new  sweetener  for  food?  The  Department  of  Education,  before  it 
announces  an  intention  to  conduct  a  small  research  grant  competi- 
tion? The  Federal  Bureau  of  Investigation,  should  it  undertake  a 
full-scale  cost-benefit  analysis  before  it  raises  the  cost  of  obtaining 
a  criminal  history  record  by  $1,  or  the  Department  of  Treasuiy  be- 
fore it  issues  any  tax  regulation?  But  that  is  what  the  terms  of  this 
bill  as  written  would  provide. 

Now,  particularly  unsettling,  in  my  view — and  it  is  also,  I  be- 
lieve, unwise — is  the  proposed  codification  of  Executive  Order 
12291  signed  by  President  Reagan  14  years  ago  as  it  was  in  effect 
on  September  29,  the  day  before  President  Clinton  signed  his  Exec- 
utive order.  I  have  seen  no  analysis  that  points  out  where  the 
former  is  better  than  the  latter. 

Indeed,  when  President  Clinton  signed  his  Executive  order,  it 
was  greeted  with  universal  acclaim.  It  followed  extensive  consulta- 
tions with  the  public  interest  community  and  with  business — big 
business,  small  business — Members  of  Congress  and  their  staffs, 
Republicans  and  Democrats,  State,  and  local  governments.  And  it 
was  greeted  with  universal  acclaim  as  having  advanced  the  ball. 
Now  we  are  going  to  take  a  step  backwards  and  codify  in  law  some- 
thing which  had  predated  the  Executive  order. 

In  my  written  testimony  I  go  through  the  23-step  analysis  and 
I  demonstrate  how  some  of  those  matters  are  too  prescriptive.  It  is 
not  just  a  checklist.  It  calls  for  explanations,  for  statements,  for  de- 
scriptions. It  is  paperwork,  more  reports,  more  papers,  that  is  at 
issue  here. 

We  do  not  oppose  cost-benefit  analysis.  I  do  that  every  day  of  my 
life.  I  look  through  rules.  I  review  executive  branch  decisions  to  as- 
sure that  agencies  have  considered  the  consequences  of  their  ac- 
tions. But  not  the  way  it  is  prescribed  here. 
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There  is  no  exception  for  emergency.  There  is  no  exception  where 
there  are  preexisting  statutory  provisions  that  preclude  some  of 
these  forms  of  analysis.  There  is  no  exception  for  when  it  is  deregu- 
latory  rather  than  when  it  is  regulatory.  There  is  no  exception  for 
health,  safety  and  the  environment  as  opposed  to  international 
trade,  national  security,  commerce.  The  list  can  go  on  and  on,  be- 
cause regulations  don't  come  in  one  shape,  one  size.  Yet  this  is  a 
one-size-fits-all. 

I  should  also  mention  that  when  you  are  looking  at  title  VII,  you 
should  look  at  title  III  as  well.  I  testified  on  Thursday  and  Friday 
before  the  Science  and  Commerce  Committee  on  title  III.  Title  III 
is  called  risk  analysis. 

Steps  6,  7,  8,  10,  and  11  of  your  23  items  duplicate  what  are  in 
title  III.  They  also  duplicate  some  of  the  provisions  which  you  have 
just  added  to  the  unfunded  mandates  bill.  Is  an  agency  to  do  this 
analysis  twice,  three  times? 

And  there  are  differences.  The  thresholds  are  different,  the  cut- 
offs are  different,  the  form  of  analysis  is  different.  This  bill  says 
that  these  differences  will  be  reconciled:  Nothing  in  title  VII  is  to 
be  inconsistent  with  something  in  title  III. 

But  how  are  those  differences  to  be  reconciled?  Who  is  to  make 
that  call?  And  there  are  other  provisions  in  here  that  I  think  are 
terribly  important  to  focus  on. 

One  provision  calls  for  a  public  hearing  where  100  persons  are 
acting  individually.  What  does  that  mean?  For  a  letter  campaign 
with  a  form  letter  or  form  postcard — are  those  people  acting  indi- 
vidually? Even  if  they  have  crafled  their  own  letters,  are  they  act- 
ing individually  if  their  employer  has  asked  them  to  write?  Or  their 
trade  association? 

And  with  judicial  review,  all  of  these  questions  will  be  decided 
not  just  in  the  executive  branch,  but  by  the  courts  as  well.  And  this 
committee  of  all  committees  should  be  very  sensitive  to  burdening 
the  courts  with  second  guessing  these  kinds  of  issues. 

There  are  salutary  goals  set  forth  here.  There  are  important 
goals.  Thev  are  goals  we  subscribe  to.  But  the  way  of  implementing 
them  is  all  wrong. 

I  would  be  happy  to  answer  any  questions  you  have  on  this.  The 
written  testimony  goes  on,  probably  in  more  detail  than  any  one 
would  care,  but  I  thought  it  important  to  spend  the  time  to  identify 
some  of  the  issues.  We  do  not  quibble  with  your  objectives.  We 
have  strong  problems  with  your  solutions. 

Thank  you  very  much,  Mr.  Chairman. 

[The  prepared  statement  of  Ms.  Katzen  follows:] 

Prepared  Statement  of  Sally  Katzen,  Administrator,  Office  of  Information 

AND  RFXIULATORY  AFFAIRS,  OFFICE  OF  MANAGEMENT  AND  BUDGET,  EXECUTIVE  OF- 
FICE OF  THE  President 

Good  afternoon,  Mr.  Chairman  and  Members  of  the  Subcommittee.  I  am  Sally 
Katzen,  the  Administrator  of  the  Office  of  Information  and  Regulatory  Affairs  in  the 
Office  of  Management  and  Budget  (0MB).  I  am  pleased  to  be  here  today  to  discuss 
with  you  Title  VU  of  H.R.  9,  the  "Administrative  Procedure  Reform  Act  of  1995." 
The  Administration  looks  forward  to  working  with  you  in  the  coming  weeks  and 
months  as  we  both  engage  in  efforts  to  improve  our  regulatory  system. 

Title  VIFs  goal  is  to  produce  a  more  rational  rulemaking  process  by  increasing 
the  opportunities  for  public  involvement,  by  focusing  agencies'  attention  on  the  ben- 
efits, Durdens,  costs,  and  conseqpiences  of  their  regulations,  and  by  requiring  central 
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0MB  review  of  important  new  regulations.  This  is  a  laudable  goal,  which  the  Ad- 
ministration actively  supports.  Indeed,  we  have  spoken  frequently  and  forcefully  of 
the  importance  of  basing  regulatory  decisionmaking  on  good  data  and  good  analysis 
of  costs,  benefits,  and  risk,  of  the  benefits  of  centralized  regulatory  review,  and  of 
the  desirability  of  an  open  and  transparent  process.  More  importantly,  we  have  done 
a  great  deal  to  put  these  ideas  into  practice,  beginning  almost  immediately  after  we 
took  office. 

Executive  Order  No.  12866,  which  President  Clinton  signed  on  September  30, 
1993,  represents  the  cornerstone  of  our  efforts.  It  recognizes  that  there  is  an  impor- 
tant role  for  regulation  in  protecting  the  health,  safety,  environment,  and  well-being 
of  the  American  people.  At  the  same  time,  it  emphasizes  that  Government  has  a 
basic  responsibility  to  govern  wisely  and  carefully,  regulating  only  when  necessary 
and  only  in  the  most  cost-effective  manner. 

To  implement  this  philosophy,  the  Order  sets  forth  principles  emphasizing  the 
critical  role  of  analysis  (of  costs,  benefits,  and  risk)  and  of  the  use  of  that  analysis 
in  decisionmaking;  consideration  of  different  regulatory  alternatives  and  of  alter- 
natives to  regulation;  the  importance  of  private  markets  and  the  use  of  market  in- 
centives in  regulating;  the  need  for  perlormance  standards  rather  than  command 
and  control  tecnniques;  better  consideration  of  the  needs  of  small  businesses  and  the 
roles  of  state  and  local  governments;  and  the  need  for  extensive  consultation  with 
all  those  affected  by  the  regulation  (both  those  who  wUl  benefit  and  those  who  will 
be  burdened).  The  Executive  Order  requires  agencies  to  propose  or  adopt  a  regula- 
tion only  after  determining  that  the  rule  would  achieve  its  objective  in  a  cost-effec- 
tive manner,  and  that  its  Denefits  would  justify  its  costs.  The  Executive  Order  also 
charges  my  office  with  reviewing  all  significant  Executive  Branch  agency  rules  in 
order  to  ensure  that  its  principles  are  satisfied. 

The  Administration  endorses  efforts  to  promote  the  use  of  regulatory  impact  anal- 
yses, including  risk  analysis  and  cost/benefit  analysis.  Risk  andcost/benefit  analyses 
are  particularly  valuable  tools  in  helping  agencies  make  decisions  that  would  reauce 
risks  to  health,  safety,  and  the  environment  in  a  sensible  and  cost-effective  manner. 
The  Administration  therefore  supports  regulatory  impact  analysis  legislation  that  is 
fair,  effective,  and  affordable.  But  we  do  not  support  legislation  that  is  likely  to  bur- 
den the  regulatory  process  with  unnecessary  or  costly  requirements  that  will  cause 
delay  and  gridlock. 

We  have  reviewed  Title  VTI  of  H.R.  9  and  very  much  regret  that  it  does  not  ap- 
pear to  live  up  to  these  standards,  nor  to  its  own  professea  standards  of  regulatory 
efficiency,  cost-effectiveness,  and  clarity.  To  the  contrary,  as  drafted.  Title  Vll  is  an 
extreme  measure,  fraught  with  consequences,  we  assume  unintended,  that  threaten 
to  impede,  entangle,  and  further  bureaucratize  functions  of  government  that  it  is 
hard  to  believe  any  of  us  would  want  so  obstructed. 

Title  Vn  would  change  the  rulemaking  process  in  two  principal  ways.  First,  it 
would  amend  the  Administrative  Procedure  Act  (APA)  to  add  an  additional  series 
of  procedural  requirements,  including  advanced  notice  of  an  intention  to  propose  a 
rule  and  public  hearings,  to  the  informal  rulemaking  process.  Second,  it  would  enact 
into  statute  a  requirement  that  agencies  prepare  a  detailed,  23-step  regulatory  im- 
pact analysis,  which  would  be  reviewed  ana  approved  in  writing  by  0MB,  Ijefore 
projposing  or  promulgating  virtually  all  rules. 

Tne  most  oDvious  problem  with  Title  VII  is  its  scope.  Both  its  advanced  notice  and 
public  hearing,  and  its  extensive  regulator  impact  analysis  reouirements  apply  to 
all  "major  rules."  Major  rules  are  then  defined  as  those  that  "affect  more  than  100 
persons"  or  that  would  "require  the  expenditure  of  more  than  $1  million  by  any  sin- 
gleperson  which  is  not  a  Federal  agency." 

This  definition  is  at  odds  with  the  experience  of  the  last  20  years.  Since  President 
Ford,  every  President  has  had  an  executive  order  establishing  regulatory  review.  An 
essential  ingredient  of  these  orders  is  a  distinction  between  that  which  is  important 
and  that  which  is  more  routine  or  administrative.  For  over  20  years,  that  distinction 
has  been  drawn  at  an  aggregate  annual  effect  on  the  economy  of  $1()0  million. 

In  developing  Executive  Order  No.  12866,  the  Administration  consciously  retained 
$100  million  as  the  threshold  for  requiring  a  cost-benefit  analysis,  having  deter- 
mined that  the  resources  devoted  to  regulatory  analysis  should  be  commensurate 
with  the  significance  of  the  decision  to  be  made.  Allocating  resources  where  they  are 
most  productive  (i.e.,  getting  the  biggest  bang  for  the  buck)  is  a  tenet  of  the  pro- 
ponents of  cost/benefit  analysis.  But  oy  setting  the  threshold  for  such  analyses  at 
one  one-hundredth  of  what  President  Reagan  had  used  in  his  Executive  Order 
(which  is  otherwise  codified  as  part  of  this  Title),  and  by  adding  a  new  trigger  of 
affecting  over  100  persons,  Title  VII  collapses  anv  distinction  based  on  significance. 
Indeed,  the  effect  of  Section  7004's  definition  ol'^"major^  is  to  sweep  nearly  every 
rule,  no  matter  how  trivial,  into  Title  VII.  We  are  hard  pressed  to  come  up  with 
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an  example  of  a  rule  that  does  not  aiTect  at  least  100  people,  since  rules  by  defini- 
tion are  designed  to  have  broad  application.  And  even  iocusing  on  the  doUar  thresh- 
old alone,  we  note  that  it  would  include  a  rule  that  affects  only  a  single  large  com- 
pany in  the  amount  of  $1  million,  but  would  not  capture  a  regulation  that  affects 
99  small  companies  $10,000  each.i 

The  consequences  of  this  change  of  scope  are  very  real.  For  virtually  all  rules  now, 
there  would  be  procedural  and  paperwork  requirements  that  can  only  cause  delay 
and  gridlock.  These  requirements  are  costly;  some  cost/benefit  analyses  cost  over  $1 
million.  Do  we  really  want  the  Coast  Guard  to  undertake  a  full  regulatory  impact 
analysis  before  it  changes  the  times  for  the  opening  and  closing  of  drawbridges  or 
establishes  navigational  areas?  The  Department  of  Agriculture,  before  it  promul- 
gates rules  designed  to  keep  fire  ants  out  of  the  country?  The  Department  of  Com- 
merce, before  it  issues  a  rule  opening  a  haddock  fishery  in  the  Pacific?  The  Federal 
Aviation  Administration,  before  it  requires  airlines  to  inspect  planes  to  ensure  that 
safety  is  maintained?  The  Federal  Emergency  Management  Agency,  before  it  makes 
changes  to  grants  for  disaster  victims,  or  technical  changes  to  flood  maps?  The  Food 
and  Drug  Administration,  before  it  approves  the  use  oT  a  new  sweetener  in  food? 
The  Department  of  Education,  before  it  announces  an  intention  to  conduct  a  small 
research  grant  competition?  The  Federal  Bureau  of  Investigation,  before  it  raises 
the  cost  of  obtaining  criminal  history  records  by  $1?  The  Department  of  the  Treas- 
ury, before  it  issues  any  regulations  clariiying  tne  tax  code? 

At  this  point,  it  may  be  usefiil  to  be  clear  about  what  is  driving  this  debate — 
namely,  regulations.  Some  say  regulations  are  all  bad;  others  say  they  are  all  good. 
In  fact,  they  are  not  inherently  good  or  bad.  They  have  the  potential  to  be  either. 
Nor  are  they  inherently  pro-  or  anti-business.  Well  chosen  and  carefully  crafted, 
they  can  protect  consumers  from  dangerous  products,  assure  equal  access  to  mar- 
kets, limit  pollution,  govern  operation  of  our  prisons,  prevent  discrimination,  control 
immigration,  provide  uniform  interpretations  of  customs  and  export/import  laws, 
protect  workers,  and  ensure  that  Americans  have  information  to  make  informed 
choices.  Excessive  or  poorly  designed,  however,  they  can  cause  confusion  and  delay, 
generate  unreasonable  compliance  costs,  retard  innovation,  reduce  productivity,  or 
distort  private  incentives. 

Some  regulations  carry  out  legislative  policies,  agreed  to  by  previous  Congresses 
and  signed  by  Presidents  from  both  parties.  Several  of  these  policies  were  or  are 
controversial,  and  they  can  and  should  be  debated  on  their  merits,  not  retarded  or 
advanced  through  the  guise  of  procedural  requirements.  Equally  important  is  the 
fact  that  in  other  cases,  regulations  are  routine,  administrative  or  ministerial,  and 
uncontroversial.  These  regulations  unobtrusively  serve  the  public  day  in  and  day 
out,  and  are  seldom  included  in  what  most  people  mean  when  they  argue  about 
whether  regulations  are  good  or  bad.  Examples  of  this  category  of  regulations  in- 
clude rules  that  establish  traffic  lanes  for  airplanes;  reporting  requirements  to  help 
trace  money  laundering  from  the  drug  trade;  eligibility  and  timing  requirements — 
as  well  as  financial  accountability  practices — for  small  business,  and  other  loan  pro- 
grams; safe  practices  at  nuclear  power  plants;  and  quarantine  areas  to  prevent  the 
spread  of  pests  such  as  the  medfiy. 

To  be  sure,  the  current  regulatory  system — which  has  been  built  up  over  the  past 
five  decades  under  both  Republican  and  Democratic  administrations — needs  im- 
provement. This  Administration  has  stated  (well  before  the  election — indeed,  since 
its  inception)  that  there  are  too  many  regulations,  that  many  are  excessively  bur- 
densome, that  many  do  not  ultimately  provide  their  intended  benefits,  and  that, 
consequently,  many  members  of  the  puohc  are  justifiably  frustrated  and  angnr  with 
the  federal  regulatory  system.  However,  the  medicine  prescribed  by  Title  Vll  will 
not  restore  the  patient  to  health,  and  may  in  fact  cause  nis  condition  to  deteriorate. 

Particularly  unsettling,  and  in  my  view  unwise,  is  the  proposed  codification  of  Ex- 
ecutive Order  No.  12291,  signed  by  President  Reagan  14  years  ago,  "as  in  effect  on 
September  29,  1993,"  the  day  before  President  Chnton  signed  his  Executive  Order 
No.  12866,  "Regulatory  Planning  and  Review."  As  noted  above,  there  has  been  a 
long  history  of  presidential  executive  orders  on  this  subject,  and  just  as  President 
Carter's  Order  No.  12044  built  on  what  his  predecessors  had  done,  so  President  Rea- 

tan's  Order  No.  12291  built  on  its  predecessor.  President  Clinton's  Executive  Order 
oes  the  same,  having  chosen  those  aspects  of  the  previous  order  that  had  been  suc- 
cessful in  improving  tne  regulatory  process  and  discarding  those  that  were  not.  Two 
changes,  in  particular,  drew  favorable  comments:  one  was  to  limit  our  review  to  sig- 
nificant regulations,  so  as  to  focus  our  resources  where  they  would  have  the  most 


^This  bias  toward  large  corporations  is  incnnsistent  with  the  concerns  underlying  Title  VI, 
which  recognizes  the  special  needs  of  small  businesses. 
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impact;  the  second  involved  the  incorporation  of  openness  and  accountability  proce- 
dures that  made  the  review  process  more  transparent. 

President  Clinton's  Executive  Order  was  developed  after  extensive  consultation 
with  individuals  from  both  parties,  with  representatives  from  the  public  interest 
community  and  the  business  community,  witn  individuals  from  state  and  local  gov- 
ernment associations,  and  with  the  staffs  and  members  of  Congress.  It  is  significant, 
we  believe,  that  President  Clinton's  Executive  Order  was  greeted  with  universal  ac- 
claim. Under  these  circumstances,  there  is  no  justification  for  reestablishing  Presi- 
dent Reagan's  Executive  Order,  unless  it  is  for  partisan  political  purposes. 

I  would  note,  moreover,  that  it  is  not  at  all  clear  how  much  of  the  former  Execu- 
tive Order  is  to  be  codified.  There  is  a  reference  in  Section  7004  of  Title  VII  to  the 
Order  as  it  relates  "to  Federal  regulation  r^uirements  and  regulatory  impact  analy- 
sis." As  you  know,  there  are  aspects  of  the  Executive  Order — including,  for  example, 
provisions  regarding  the  effectiveness  of  regulations  issued  by  President  Carter — 
that  are  cleany  overtaken  by  events.  Are  these  provisions  meant  to  be  codified,  and 
if  so,  why?  This  is  not  an  idle  question,  for  it  raises  the  more  fundamental  issue 
of  whether  a  President's  Executive  Order — any  President's  Executive  Order — should 
be  lifted  verbatim  and  placed  in  a  statute.  Presidents  use  executive  orders  to  infuse 
their  policies  into  the  management  of  the  Executive  Branch.  A  hallmark  of  an  exec- 
utive order  is  its  flexibility;  an  executive  order  can  be  changed  far  more  easily  than 
a  statutory  provision.  As  the  history  of  the  series  of  executive  orders  on  regulatory 
review  indicates,  each  President  can  impose  his  own  stamp  on  the  process  and  in 
so  doing  incorporate  needed  improvements.  To  codify  the  detailed  provisions  of  any 
executive  order  would  be  a  disservice  to  his  successor. 

This  is  particularly  true  where,  as  here,  the  heart  of  Executive  Order  12291  is 
the  recitation  of  the  contents  of  a  regulatory  impact  analysis,  which  are  either  aug- 
mented or  superseded  by  the  list  of  23  requirements  for  a  regulatory  impact  analy- 
sis set  forth  in  Section  7004(c).  This  is  quintessential  command  and  control,  rather 
than  a  perfonnance  standard — which  is  one  of  the  criticisms  many  of  the  proponents 
of  this  legislation  have  legitimately  leveled  against  the  current  regulatory  system. 
It  would  be  better  if  we  could  learn  from  our  past  mistakes  rather  than  repeating 
them. 

Before  leaving  Executive  Order  12291,  I  would  note  that  it,  like  all  of  its  prede- 
cessors and  its  successor,  precluded  judicial  review  of  agency  compliance  with,  or 
implementation  of,  its  provisions.  This  Committee,  in  particular,  should  be  sensitive 
to  the  vital  importance  of  including  an  express  preclusion  of  judicial  review  in  what- 
ever bill  you  report  that  relates  to  the  management  of  the  regulatory  process. 

The  23-step  analysis  in  Section  7004(c)  is  not  only  highly  prescriptive,  but  it  is 
also  cast  as  a  one-size-fits-all  requirement.  There  are  few,  if  any,  distinctions  be- 
tween regulations  that  impose  burdens  and  those  that  relieve  regulatory  burdens 
or  that  bestow  benefits  in  the  form  of  grants,  loans,  contracts,  etc.  There  are  few, 
if  any,  exceptions  for  preexisting  statutory  provisions  governing  the  factors  to  be 
considered  in  developing  regulations.  There  are  few,  if  any,  exceptions  that  reflect 
the  not  infrequent  need  to  take  emergency  action.  There  are  few,  if  any,  distinctions 
drawn  between  regulations  affecting  health,  safety,  and  the  environment,  and  those 
involving  commerce,  international  trade,  or  national  security.  The  list  could  go  on 
and  on,  for  as  noted  above,  regulations  come  in  all  shapes  and  sizes  and  exist  for 
a  variety  of  different  purposes.  A  one-size-fits-all  regime,  especially  one  this  de- 
tailed, does  not  make  any  sense. 

In  considering  the  23  requirements  for  re^latory  impact  analyses,  it  is  important 
to  recognize  that  although  Title  VII  alone  is  before  this  Committee,  it  is  only  one 
piece  of  a  larger  bill.  Last  Thursday  and  Friday,  the  Administration  testified  before 
the  House  Committee  on  Commerce  and  the  House  Committee  on  Science  on  Title 
III,  "Risk  Assessment  and  Cost/Benefit  Analysis  For  New  Regulations." 

'Title  III  requires  each  agency,  before  proposing  or  issuing  major"  rules,  to  under- 
take risk  and  cost/benefit  analyses  in  a  highly  prescribed  manner.  There  is  obvi- 
ously substantial  overlap  between  Title  IIFs  risk  and  cost/benefit  analyses  and  the 
regulatory  impact  analysis  prescribed  by  Title  VII.  Indeed,  steps  6,  7,  8,  10,  and  11 
in  Section  7004(c),  which  cover  cost-effectiveness,  cosfl)enefit  analysis,  and  risk 
analvsis,  all  duplicate  to  a  great  extent  the  analytical  requirements  of  Title  III. 
While  Section  7004(c)  states  tnat  its  requirements  shall  be  "consistent  with"  Section 
3201  of  Title  III,  the  truth  of  the  matter  is  that  Titles  III  and  VII  treat  these  same 
subjects  in  different  ways.  For  example.  Titles  III  and  VII  have  quite  different  defi- 
nitions of  "major"  rules,  and  while  'Title  III  requires  that  the  benefits  of  a  proposed 
regulation  "justify"  the  costs.  Title  VII  specifies  that  the  benefits  must  "outweigh" 
the  costs.  How  are  these  differences  to  be  reconciled?  Apparently,  Title  VII  cannot 
satisfy  its  own  Section  7006  "Standard  of  Clarity"  requirements. 
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Section  7006  requires  that  the  Director  of  0MB  certify  before  approving  the  pro- 
mulgation of  a  regulation  that  it  is  written  simply  and  in  an  understandable  man- 
ner, that  its  sentences  are  short  and  weU-orgamzed,  that  it  does  not  contain  double 
negatives,  coniusing  cross  references,  convoluted  phrasing,  or  unreasonably  complex 
language,  and  that  it  "conforms  to  commonly  accepted  prmciples  of  grammar."  I  am 
a  firm  Deliever  that  there  should  not  be  unclear  antecedents,  that  the  possessive 
should  be  used  with  the  gerund  form  of  the  verb,  and  that  one  should  use  an  adverb 
to  modify  a  verb  or  an  adjective.  Regrettably,  some  people  say  "real  clear"  instead 
of  "really  clear."  These  kinds  of  issues  are  important  to  some,  but  are  they  as  impor- 
tant as  the  bill  suggests? 

As  noted  above.  Title  VII  also  breaks  new  legislative  ground  by  adding  several 
new  requirements  to  the  informal  rulemaking  provisions  of  the  APA.  Section  7002 
requires,  for  all  "major"  rules,  that  an  a^ncy  publish  a  notice  of  intent  to  engage 
in  rulemaking  at  least  90  days  before  it  publishes  its  Notice  of  Proposed  Kufe- 
making  (NPRM).  This  pre-notice  notice  must  contain  an  explanation  of  the  "neces- 
sity, appropriateness  and  reasonableness  of  the  rule,"  a  "description  of  the  current 
condition  that  the  rule  will  address  and  how  that  condition  will  be  affected  by  the 
rule,"  and  a  description  of  "any  alternative  approadies  considered  by  the  agency  or 
suggested  by  interested  persons  and  the  reason  for  their  rejection." 

Section  7003  requires  an  agency  to  extend  its  comment  period  by  30  days,  both 
after  the  notice  of  intent  and  after  the  NPRM,  as  well  as  to  hold  public  hearings, 
if  more  than  100  persons,  "acting  individually,"  submit  comments  to  the  agency  on 
a  proposed  rule.  It  is  not  clear  what  kind  of  "hearing"  the  agency  would  have  to 
hold,  although  given  the  construct  of  the  APA,  we  are  assuming  that  it  is  not  a  Sec- 
tion 556-557  hearing,  with  all  its  formal  procedures.  Title  VII  also  requires  agencies 
to  respond  to  the  substance  of  all  comment  submitted.  How  specific  must  the  re- 
sponse to  the  comments  be?  There  is  a  very  large  body  of  case  law  that  has  devel- 
oped on  this  subject.  Is  this  provision  intended  to  add  to  or  delete  from  the  existing 
jurisprudence? 

Moreover  how  would  an  agency  interpret  the  "acting  individually"  requirement? 
We  have  all  been  the  subject  of  letter  writing  campaigns.  In  some  instances,  it  is 
clear  that  the  commenters  have  crafted  their  own  letters.  In  others,  it  is  equally 
clear  that  either  a  form  letter  or  postcard  has  been  provided.  In  the  latter  case,  are 
the  conmienters  acting  individually?  Indeed,  in  the  former  case,  are  they  acting  indi- 
vidually if  they  have  oeea  urged  to  write  letters  by  their  employer?  By  their  trade 
association?  Again,  the  specter  of  judicial  review  makes  the  answers  to  these  ques- 
tions nontrivial,  and  again,  this  Committee  should  be  sensitive  to  burdening  the 
courts  with  the  task  of  second-guessing  the  agency's  determination  as  to  the  individ- 
uality of  a  set  of  commenters. 

In  evaluating  the  desirability  and  likely  effect  of  the  many  procedural  require- 
ments that  would  be  added  to  the  rulemaking  process  by  Title  VTI,  it  is  important 
to  bear  in  mind  the  debate  that  took  place  in  the  late  1930s  and  early  19408.  Many, 
fearing  the  potential  for  agency  arbitrariness,  advocated  setting  all  regulatory  policy 
by  way  of  rules  made  through  a  single,  highly  prescribed  and  formalized  process. 
Others,  fearing  that  too  rigid  a  process  would  retard  the  necessary  implementation 
of  important  legislation  and  the  development  of  expertise,  sought  to  place  no  across- 
the-board  procedural  requirements  on  agencies,  leaving  them  free  to  adopt  the  pro- 
cedures they  felt  were  best  suited  to  their  regulatory  missions. 

The  APA,  passed  in  1946,  sought  to  strike  a  balance  between  these  two  positions. 
Those  involved  in  its  drafting  recognized  the  difficulty  of  creating  "methods  of  de- 
mocratizing the  rulemaking  process  without,  at  the  same  time,  imposing  such  bur- 
densome requirements  that  rules  will  either  not  be  made  orpolicy  will  be  driven 
underground,  as  it  were,  and  remain  inarticulate  or  secret." ^  They  therefore  created 
the  process  of  informal  rulemaking,  which  imposed  some  basic  requirements  on  all 
agencies,  but  otherwise  left  them  to  implement  their  statutory  directives  and  re- 
spond promptly  to  pressing  public  needs  as  they  saw  appropriate. 

The  changes  proposed  in  Title  VII  would  move  these  proceedings  far  beyond  what 
they  were  intended  to  be.  That  is  a  course  you  may  wish  to  take,  but  it  is  one  that 
should  not  be  taken  lightly.  Should  you  choose  to  transform  the  process  in  this  way, 
it  is  my  hope  that  you  do  so  after  full  consideration  of  the  consequences  of  the 
changes  that  would  be  made. 

Although  I  have  reacted  negatively  to  much  that  now  appears  in  Title  VII,  I  re- 
main confident  that  we  will  be  able  to  work  together  to  help  bring  the  American 
people  a  rational  regulatory  system  that  works  for  them,  not  against  them,  and  that 
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improves  our  quality  of  life,  promotes  our  health  and  safety,  and  protects  the  envi- 
ronment, without  imposing  undue  costs  or  burdens. 
Thank  you,  Mr.  Chairman.  I  am  happy  to  answer  your  questions. 

Mr.  Gekas.  We  thank  you  for  your  testimony. 

We  want  to  assure  the  lady  that  insofar  as  title  III  and  title  VII 
and  other  features  of  the  total  bill  under  Contract  With  America 
on  regulatory  flexibility  conflict  with  one  another  or  overlap,  that 
it  is  the  jurisdiction  and  duty  of  this  subcommittee  and  the  Judici- 
ary Committee  to  reconcile  those  differences  and  to  put  into  proper 
provisions  something  that  works  for  all.  Therefore,  your  comment 
is  well  taken,  but  it  won't  stop  me  from  trying  to  pursue  regulatory 
flexibility  reform  as  are  others  I  think  are  in  the  same  frame  of 
mind.  But  insofar  as  there  is  this  overlap  or  conflict,  we  intend  to 
resolve  those  conflicts. 

Ms.  Katzen.  I  raised  that  point  because  during  my  testimony  be- 
fore the  Commerce  Committee,  many  of  the  Members  had  not  been 
aware  of  title  VTI  at  all,  and  I  thought  it  was  important. 

Mr.  Gekas.  Well,  we  who  are  aware  of  title  VII  are  aware  of  title 
III.  I  want  you  to  know  that. 

In  any  event,  you  said  something  to  the  effect  that  afler  the  cur- 
rent President  signed  his  Executive  order  in  September  1993,  that 
there  was  dancing  in  the  streets,  practically.  That  is  how  exuberant 
you  were  that  he  covered  all  of  the  bases  and  everybody  was  happy 
and  satisfied.  Yet,  we  have  hundreds  of  anecdotes  since  then  and 
interested  witnesses  here  today  to  wish  us  well  in  our  efforts  to 
modify  the  Reagan,  Bush,  and  Clinton  Executive  initiatives  on  all 
of  this. 

How  do  you  account  for  that? 

Ms.  Katzen.  The  regulatory  system  has  been  built  up  over  at 
least  four  or  five  decades.  It  did  not  happen  overnight,  and  it  will 
not  be  solved  overnight. 

The  chocolate  manufacturer  that  Congp^essman  Franks  spoke 
about  was  not  during  our  term;  it  was  during  an  earlier  adminis- 
tration. And  those  kinds  of  issues  do  surface  from  time  to  time. 

We  just  dealt  with  asbestos,  as  a  result  of  a  rule  by  the  Depart- 
ment of  Labor  which  was  concerned  very  much  about  asbestos  ex- 
posure when  people  are  fixing  roofs.  We  specifically  brought  EPA 
into  the  room,  which  has  its  own  asbestos  rule.  We  sat  there  and 
worked  with  the  agencies  until  they  were  able  to  assure  that  there 
were  no  conflicts  or  inconsistencies  like  the  chocolate  manufacturer 
had  to  deal  with  DOL  and  FDA.  We  have  been  working  on  that. 
But  we  will  not  solve  it  overnight. 

Mr.  Gekas.  That  is  admirable.  That  is  what  we  want  you  to  do. 
But  what  is  your  objection  to  incorporating  something  in  a  statute 
that  leads  every  agency  to 

Ms.  KAT2EN.  I  have  no  objection  to  a  statute,  I  have  no  objection 
to  a  statute  that  sets  forth  the  objectives — the  principles — and  pro- 
vides the  agencies  the  wherewithal  to  carry  them  out.  What  I  have 
objection  to  is  codifying  an  Executive  order  which  has  not  been  in 
effect  for  the  last  2  years,  that  had  unfortunately  engendered  much 
controversy  and  criticism  because  of  its  methods  of  operation. 

One  of  the  things  in  the  Clinton  Executive  order,  if  you  want  to 
incorporate   good   principles,   is   openness,    accountability,   trans- 
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parency.  We  put  that  in  the  Executive  order  so  that  the  public 
would  know  what  is  happening. 

I  have  meetings  in  my  office  with  people  from  the  business  com- 
munities all  the  time.  It  is  on  the  public  record  that  they  have  met 
with  me  and  what  issues  they  are  raising.  These  are  the  kinds  of 
issues  where  I  think  instead  of  looking  to  the  past,  we  should  look 
and  take  what  is  the  best  of  the  present.  We  should  write  it  as,  if 
you  will  forgive  the  lapsing  into  regulatory  jargon,  a  performance 
standard,  not  command  and  control.  You  want  to  tell  us  where  we 
should  be,  not  how  to  get  there. 

If  you  set  forth  principles,  we  would  be  happy  to  work  with  you 
in  both  crafting  the  language  and  in  endorsing  a  bill  that  sets  forth 
a  workable,  fair,  effective,  affordable  system  of  executive  oversight. 

You  have  said  in  here  that  0MB  should  review  regulations.  That 
is  what  I  do.  I  have  no  problems  with  that.  My  problems  are  in  the 
details  here. 

Mr.  Gekas.  Well,  we  will  spare  you  a  lot  of  the  details.  But  if 
we  do  in  the  final  analysis  impose  those  details,  it  is  because  the 
hue  and  cry  of  the  business  community,  the  job  creators,  the  wage- 
enhancers,  the  people  who  stimulate  our  economy  and  elevate  our 
standard  of  living  have  demanded  us  to  do  something  about 
bettering  their  system  of  operation. 

We  think  that  even  though  you  seem  to  decry  a  little  bit  their 
access  to  the  courts  or  their  access  to  the  openness  which  you  en- 
dorse, we  want  to  do  everything  we  can  to  give  them  access  to  the 
bureaucracies  and  to  the  legislature  and  to  the  courts  where  nec- 
essary. I  don't  think  you  disagn^ee  with  that.  I  think  it  is  the  meth- 
odology that  we  are  espousing. 

Ms.  Katzen.  It  is  a  means  to  the  end.  We  have  no  dispute.  There 
is  common  ground  in  defining  the  ends,  yes. 

Mr.  Gekas.  I  would  yield  to  the  gentleman  from  Rhode  Island  for 
the  sum  of  5  minutes. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

Thank  you  very  much,  Ms.  Katzen,  for  your  testimony. 

I  think  one  of  the  issues  here  is  using  resources  wisely.  And,  as 
you  point  out  in  your  testimony,  under  the  current  definition  of 
major,  90  percent  of  the  rules  or  more — ranging  from  lowering  and 
raising  drawbridges  to  dealing  with  serious  emergency  threats  to 
public  health — would  require  all  of  this  multiple  step  analysis.  Is 
that  something  that  is  an  inherent  flaw  in  your  view  in  this  ap- 
proach to  regulatory  reform? 

Ms.  Katzen.  It  is,  indeed.  The  $100  million  threshold  was  first 
used  by  President  Ford  in  1974.  The  $100  million  in  1975  is  now 
through  inflation  $35  million.  By  keeping  the  threshold  at  $100 
million,  we  are  really  talking  about  a  very,  I  think,  important  line. 

Mr.  Reed.  Let  me  take  another  tack  on  the  same  issue.  Another 
way  a  rule  could  be  considered  a  major  rule  is  if  it  impacts  100 
independent  individuals.  But  you  raised  the  question,  well,  what 
would  stop  a  business  firom  essentially  asking  100  employees  to 
write  in?  And  I  would  assume  under  the  first  amendment  they 
have  every  right  to  ask  their  employees  to  contact  their  Govern- 
ment. That  way,  I  would  assume  it  would  be  presumably  sufficient 
to  cause  a  public  hearing  and  to  trigger  all  of  the  requirements  and 
maybe  even  judicial  review  of  the  rule.  Is  that  your  analysis,  too? 
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Ms.  Katzen.  Yes,  it  is. 

Mr.  Reed.  And  that  essentially  could  stop  a  rulemaking  process 
dead  in  its  tracks. 

Ms.  Katzen.  It  provides  for  additional  extensions  of  time.  It  pro- 
vides for  a  public  hearing. 

It  is  not  altogether  clear  what  a  public  hearing  is.  I  taught  ad- 
ministrative law  for  a  number  of  years  while  I  was  in  private  prac- 
tice, and  I  am  assuming  it  is  not  a  section  556-557  hearing.  But, 
nonetheless,  it  is  some  construct  that  goes  well  beyond  what  the 
section  553  informal  rulemaking  proceedings  set  forth  in  the  APA 
envision. 

Mr.  I^ED.  When  President  Reagan  promulgated  his  Executive 
order,  he  deliberately  excluded  judicial  review.  Because  of  that,  I 
think  he  felt,  speaking  collectively,  that  he  could  be  very,  very  pro- 
scriptive,  because  his  Executive  order  was  a  template  of  what  you 
should  do  in  the  regulatory  process. 

But  here  it  appears  they  are  lifting  whole  cloth  the  Reagan  Exec- 
utive order,  but  taking  out  a  very  critical  piece  that  made  the 
mechanism  work,  which  was  the  exclusion  of  judicial  review.  In- 
stead, H.R.  9  requires  judicial  review.  Do  you  see  this  as,  again,  a 
tension  that  is  destructive  overall  to  regulatory  rulemaking? 

Ms.  Katzen.  I  think  it  is,  and  I  think  President  Reagan's  deci- 
sion not  to  have  judicial  review  was  a  sound  one.  It  was  influenced 
in  some  small  part  by  the  fact  that  these  types  of  provisions  should 
be  used — and  under  the  APA  must  be  used  to  go  through  a  rule- 
making proceeding  when  you  are  deregulating,  just  as  when  you 
are  regulating.  If  you  are  getting  rid  of  a  regulation,  you  can't  just 
snap  your  fingers;  and  it  is  gone.  You  have  to  have  notice,  comment 
and  all  of  the  other  APA  proceedings. 

If  you  add  to  that  the  procedures  set  forth  here  and  then  judicial 
review,  our  attempts  to  deregulate  will  be  very  much  slowed  down. 
And  I  think  this  was  one  of  the  considerations  he  had. 

He  was  also  advised,  I  think  by  sound  legal  scholars,  that  this 
is  not  an  area  where  the  courts  are  particularly  productive.  Courts 
will  typically  defer  to  the  discretion — wholly  apart  from  the  Chev- 
ron decision — courts  will  defer  to  the  agencies  on  these  types  of  is- 
sues. 

So  by  opening  up  the  courts,  all  you  are  doing  is  giving  the  tax 
protestor  or  some  other  person  who  wants  to  impose  gridlock  or 
delay  another  avenue.  And  so,  for  that  reason.  President  Reagan 
declined  to  have  judicial  review,  and  I  think  that  that  is  a  terribly 
important  feature. 

Mr.  Reed.  And  your  point,  this  would  apply  to  attempts  to  de- 
regulate, to  remove  regulation  so  that  people  could  try  to  maintain 
the  status  quo  by  using  adroitly  this  mecnanism  of  regulatory  im- 
pact analysis. 

Ms.  Katzen.  Yes.  And  it  is  important  to  note  that  for  every  regu- 
lation, someone's  ox  is  being  gored.  Every  time  you  hear  about  a 
regulation  that  you  don't  like,  somebody  else  likes  it,  and  vice 
versa.  Getting  rid  of  regulations,  there  is  somebody  who  wants  to 
keep  it. 

Ajid  it  is  like  many  of  the  issues  that  you  have  before  you.  Some 
will  approve;  some  will  disapprove.  And  the  decisions  have  to  be 
made  on  a  full  record. 
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But  when  you  give  anybody  affected  an  opportunity  to  come  into 
court,  you  are  saying  that  it  is  going  to  greatly  delay  the  ability 
to  implement  any  of  these  ideas. 

Mr,  Reed.  One  final  question.  You  are  a  supporter  of  cost-benefit 
analysis,  but  one  of  the  very  difficult  things  is  quantifying  the  cost 
and  quantifying  the  benefits.  And,  as  I  read  this  proposal,  in  every 
case  you  would  have  to  do  that. 

And  there  are  examples,  for  example,  a  situation  recently  in  Mil- 
waukee with  the  drinking  water,  where  there  are  certain  bacteria 
that  the  EPA  really  knows  very  little  about  it,  doesn't  know  how 
much  is  harmful  to  human  beings,  et  cetera.  As  I  read  this,  they 
would  have  to — ^before  they  could  promulgate  a  rule — thev  would 
have  to  do  elaborate  research  and  analysis  to  come  up  with  a  rea- 
sonable benefit  analvsis  before  any  type  of  rulemaking  which  would 
delay  their  action.  And  one  would  argue  when  people  die  of  a  pol- 
lutant in  the  water,  that  is  an  emergency  and  we  should  not  toler- 
ate delay.  So  is  that  a  fair  estimate,  in  your  view,  of  what  could 
happen  in  a  situation  like  this? 

Ms.  Katzen.  Typically,  those  who  work  in  the  cost-benefit  field 
are  of  the  view  that  costs  are  more  easily  monetized  or  quantified 
than  benefits.  How  do  you  put  a  dollar  value  on  a  human  life? 

We  know  about  Cryptosporidium  in  Milwaukee,  that  a  number  of 

f>eople  died  and  got  very  sick.  There  is  a  certain  cost — there  is  a 
ack  of  productivity  even  while  you  are  out  sick.  There  are  medical 
costs  that  are  involved.  But  the  art  and  the  science  of  doing  cost- 
benefit  analysis  has  traditionally  placed  more  emphasis  on  the  defi- 
nition of  costs. 

Now,  in  the  Clinton  Executive  order,  we  sought  to  specifically  ac- 
knowledge this,  and  say  that  an  agency  must  consider  the  costs 
and  must  consider  the  benefits,  that  the  costs  are  to  be  considered 
whether  they  are  quantified  or  not  quantified;  so,  too,  the  benefits. 
You  have  to  have  a  qualitative  interpretation.  There  you  have  some 
judgment. 

And  you  will  note  in  title  III  that  it  talks  about  benefits  justify- 
ing the  costs.  Here  in  title  VII  it  is  benefits  outweighing  the  costs. 
Well,  once  you  get  to  outweighing,  it  sounds  like  it  is  precise.  It 
sounds  like  it  can  be  quantified.  Arid  these  things  I  think  are  much 
more  difficult  to  reduce  to  numbers.  Whereas  to  have  benefits  jus- 
tify the  costs,  you  can  have  an  evaluation  of  what  is  at  stake  and 
then  whether  it  seems  to  be  worth  it. 

Those  are  minor  technical  issues  here  that  will  become  important 
if  it  is  put  in  law,  and  certainly  they  will  become  important  if  there 
is  judicial  review. 

Mr.  Reed.  Thank  you.  Thank  you,  Mr,  Chairman. 

Mr.  Gekas.  We  now  acknowledge  the  presence  of  the  gentleman 
fi*om  Georgia,  Mr.  Barr.  And  we  would  now  yield  5  minutes  to  the 
gentleman  from  Ohio  if  he  wishes  to  take  advantage  of  it. 

Mr.  Chabot.  I  will  pass. 

Mr.  Gekas.  Mr.  Scott  from  Virginia  is  recognized  for  5  minutes. 

Mr.  Scott.  I  just  have  one  question. 

What  additional  expense  is  there  on  the  bureaucracy  to  do  all  of 
this?  You  had  indicated  some  fairly  innocuous  regulations  that  pre- 
sumably can  be  done  without  a  whole  lot  of  expense.  What  expense 
is  there  on  the  bureaucracy  to  go  through  the  hoops  in  those? 
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Ms.  Katzen.  a  rigorous  cost-benefit  analysis  can  cost  upward  of 
$1  million.  Now,  I  can't  imagine  that  you  would  want  to  do  that 
kind  of  an  undertaking  for  quarantining  the  medfly  or  any  of  the 
other  items  that  I  mentioned  on  this  list  that  are  not  even  suscep- 
tible to  a  cost-benefit  analysis.  But  one  of  the  aspects  of  cost-benefit 
analysis  is  that  the  less  data  you  have,  the  more  costly  in  some  re- 
spects it  is  to  gather  the  information  that  you  may  need  to  have. 

In  response  to  Mr.  Reed's  questions  I  was  saying  that  some 
things  are  not  easily  monetized  or  quantified.  If  tnat  is  the  case, 
then  searching  for  tnat  data  will  not  solely  be  a  cost  for  the  agen- 
cies. The  cost  ultimately  will  come  back  to  business,  and  this  is 
something  which  I  think  bears  emphasis  here. 

If  the  FDA  wants  to  approve  a  new  product  and  it  has  to  get  cer- 
tain types  of  information  that  it  does  not  have  in  its  files,  it  will 
have  to  ask  business  to  provide  that  as  the  price  for  getting  its  ap- 
plication processed.  So  the  request  for  the  information  is  not  solely 
an  administrative  or  governmental  cost.  Business  will  ultimately 
be  asked  to  pay  that  cost.  And  I  think  that  is  inconsistent  with 
what  we  are  trying  to  do  and  with  having  a  leaner,  more  efficient, 
more  effective  government. 

Mr.  Scott.  Now,  how  many  rules  are  made  that  affect  less  than 
100  people? 

Ms.  Katzen.  I  don't  know.  There  are  a  lot  of  gross  numbers  that 
are  used.  Over  the  next  year,  there  is  something  like  7,000  rules 
or  regulations  of  some  sort  that  would  be  acted  on.  Many  of  those 
are  notices  of  a  hearing,  notices  of  availability  of  documents,  air- 
worthiness directives  and  the  like.  In  terms  of  the  number  of  seri- 
ous rules  that  you  and  I  would  think  of  if  we  used  the  term  "regu- 
lations," probably  much  less  than  1,000  and  perhaps  even  appre- 
ciably fewer  than  that. 

But  if  you  have  a  notice  of  a  grant  that  is  going  to  affect  more 
than  100  people  it  would  be  covered.  A  "rule"  as  defined  under  the 
APA  as  having  broad  applicability.  Therefore,  if  it  is  affecting  fewer 
than  100  people,  you  would  probably  go  to  adjudication  or  some 
other  method  by  proceeding. 

By  definition,  someone  used  the  term  90  percent,  but  I  would 
tend  to  think  it  would  be  even  higher  than  that. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  Do  any  other  Members  seek  recognition? 

The  gentleman  from  Illinois  is  recognized  for  5  minutes. 

Mr.  Flanagan.  Thank  you,  Mr.  Chairman. 

And  thank  you,  Ms.  Katzen,  for  coming  and  enlightening  us 
today.  I  have  two  questions. 

First,  the  current  threshold  is  $100  million;  and  you  very  loudly 
commanded  that  it  should  remain  at  least  at  that  threshold,  if  not 
perhaps  higher.  Considering  the  1975  evaluation  of  $100  million 
and  the  evaluation  of  it  today  or  amounts  that  have  an  aggregate 
impact  of  less  than  $100  million  today,  what  lesser  regulation  do 
you  have  to  make  sure  that  the  same  goals  are  achieved? 

Ms.  Katzen.  That  is  a  very  important  question  and  one  that  we 
wrestled  with  when  we  drafted  the  Executive  order.  Our  threshold 
is  $100  million  or  a  significant  impact  on  a  sector  of  the  economy. 
Because  you  could  have  a  sector  of  the  economy  that  is  $50  million, 
in  which  case  if  it  was  a  $35  million  regulation,  that  would  be  very 
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significant.  Writing  it  for  an  Executive  order,  one  of  the  advantages 
is  that  you  have  some  flexibihty.  And  we  will  ask  agencies  to  sub- 
mit those  that  fall  below  $100  million,  if  they  have  a  substantial 
impact  on  a  particular  sector. 

We  also  ask  to  review  any  regulation  or  proposed  regulation  that 
has  a  significant  on-budget  effect,  so  that  some  of  the  eligibility  for 
Medicare  and  VA  loans  or  VA  benefits  or  educational  or  small  busi- 
ness loans,  those  will  come  through  as  well,  if  they  have  an  on- 
budget  impact. 

Another  one  of  our  criteria  is  if  an  action  taken  or  proposed  by 
one  agency  would  have  an  adverse  affect  on  another  agency,  the 
chocolate  maker  syndrome.  We  want  to  particularly  focus  on  those 
proposals,  and  we  will  call  those  in  as  soon  as  we  hear  about  them. 

And  if  an  agency  puts  out  a  notice  of  proposed  rulemaking  and 
someone  comes  in  and  says,  this  is  inconsistent  with  a  rule  of  an- 
other agency,  we  are  one  of  the  first  to  know;  and  we  will  ask  to 
have  that  brought  in. 

With  respect  to  those  that  we  do  not  review,  we  have  created 
something  called  a  regulatory  working  group,  which  is  the  senior 
regulatory  policy  official  in  each  of  tne  agencies.  We  meet  with 
them  monthly,  and  we  go  through  cost-cutting  issues.  And  we  talk 
about  establishing  within  the  departments  and  within  the  agencies 
a  screening  process  that  mirrors  what  we  do  at  0MB. 

Some  of  them  have  done  really  very  well.  The  Department  of 
Transportation  does  this  through  their  Office  of  General  Counsel. 
The  Education  Department  does  it  through  their  Office  of  General 
Counsel.  The  Department  of  Interior  created  its  own  Office  of  Reg- 
ulatory Affairs  to  do  this  kind  of  work. 

And  then  we  randomly  sample  what  we  see  in  the  Federal  Reg- 
ister to  check  to  see  whether  there  is  something  untoward  happen- 
ing. We  have  been  very  gratified  that  there  has  been  little,  if  any- 
thing, slipping  through  the  net. 

One  of  tne  ways  we  hear  about  overzealousness  or  inconsiderate- 
ness  by  the  bureaucracy  is  we  will  get  letters,  either  directly  from 
affected  individuals,  or  from  Members  of  Congress.  Or  I  will  read 
about  it  in  the  newspaper.  We  will  then  track  it  down  and  say 
what  is  going  on  here?  So  we  have  less  than  a  systematic  but  none- 
theless fairly  comprehensive  approach. 

But  you  nave  identified  something  which  I  think  is  important. 
The  issue  is  allocation  of  resources.  Do  you  want  to  devote  all  of 
the  attention  on  what  is  important?  I  mean,  when  you  change  from 
daylight  savings  time  to  eastern  standard  time,  someone  has  to  say 
when  it  happens  and  when  the  railroads  start  and  stop.  That  is 
done  by  regulation,  but  you  don't  want  to  have  all  of  this  analysis 
for  that,  ordinarily. 

Mr.  Flanagan.  And  that  brings  me — through  your  commentary 
now — ^you  have  illustrated  the  problem  I  believe  that  business  has. 
You  have  identified  a  problem,  as  has  the  author  of  this  legislation 
as  well  and  this  subcommittee's  hearing  on  it.  This  is  why  your  tes- 
timony is  extremely  valuable,  because  there  are  ways  in  which  this 
is  loosed  at,  but  tney  are  clearly  inadequate  because  we  have  the 
chocolate  maker,  as  you  know,  and  others.  Now  we  are  wrestling 
with  the  problem — going  to  the  other  extreme — working  out  day- 
light savings  time  and  what  not. 
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If,  given  the  opportunity — and  you  have  it  here — how  would  you 
change  what  you  see  here  to  accomplish  the  goal  that  needs  to  be 
accomplished  without  dismissively  permitting  you  or  other  agen- 
cies— I  should  say,  not  you  particularly,  but  other  agencies — to  just 
go  ahead  and  do  it  where  it  isn't  being  done  right  now  or  at  least 
not  well  enough? 

Ms.  Katzen.  I  think  that  I  would  take  the  objectives  of  title  VII 
and  I  would  craft  them  as  performance  standards.  I  would  have 
guidelines  which  would  have  to  be  written  to  bring  these  about 
through  notice  and  comment. 

One  of  the  virtues  of  rulemaking — and  this  is  what  the  APA  sets 
forth — is  notice  and  comment.  When  you  issue  a  proposal,  people 
are  to  comment  on  it. 

People  get  very  agitated  because  in  the  past,  at  least  during  the 
last  administrations,  there  would  be  a  proposal,  there  would  be 
comments,  the  comments  would  be  ignored  and  the  proposal  would 
be  adopted.  What  we  have  been  doing  is  assuring,  when  the  com- 
ments come  in,  that  they  are  considered  and  that  we  respond  to 
them.  This  is  the  democratization — small  d — of  the  process  that  I 
think  is  essential  and  that  I  want  to  encourage. 

I  would  be  very  happy  to  work  with  the  staff  to  try  to  craft  some 
performance  standards  or  objectives  and  the  minimalist  procedures 
to  assure  that  they  are  carried  out.  I  think  that  is  doable,  and  that 
this  administration  would  support  such  legislation. 

The  timetable  that  you  have  and  the  speed  with  which  we  are 
going  through  this  gave  me  very  little  time  to  write  15  pages  of  tes- 
timony pointing  out  problems.  1  wish  that  I  had  been  aole  to  spend 
those  4  days  over  the  weekend  in  the  snowstorm  drafting  legisla- 
tion instead. 

That  is  what  the  administration  has  been  saying  from  day  one. 
There  is  common  ground.  We  want  to  work  with  you.  We  would 
like  to  be  able  to  sit  down  and  stress  where  we  agree  rather  than 
where  we  disagree.  Because  there  are  problems,  and  the  regulatory 
system  needs  to  be  improved.  We  want  to  work  in  that  direction 
as  well. 

Mr.  Flanagan.  As  do  we.  And  I  thank  you  for  coming  today. 

And  I  thank  you,  Mr.  Chairman. 

Mr.  Gekas.  Do  any  other  Members  seek  recognition? 

The  gentleman  from  Georgia,  recognized  for  5  minutes. 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

I  was  interested,  Ms.  Katzen,  in  your  remark  telling  us  where  we 
should  be,  not  how  we  should  get  there. 

It  seems  to  me  that  just  a  couple  of  weeks  ago,  the  administra- 
tion was  very  critical  of  some  action  we  took  up  here  in  the  Con- 
gress on  the  balanced  budget  amendment  because  we  didn't  cross 
every  T  and  dot  every  I  in  advance  and  that  we  didn't  tell  the 
American  people  precisely,  exactly  the  roadmap  we  should  use.  So 
I  am  finding  that  Washington  is  not,  in  the  short  time  I  have  been 
up  here,  a  town  of  consistency. 

I  think  your  last  remarks  illustrate  fairly,  quickly  to  me  that 
really  what  you  are  interested  in  is  maintaining  the  status  quo. 
The  process  that  you  set  forward  and  the  predisposition  simply  to 
handle  it  through  the  executive  branch  which  I  think  is  really  the 
problem. 
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Your  vehement  opposition  to  judicial  review  leaves  me  a  little 
perplexed.  Is  there  not  some  way  that  we  could  fashion  some  judi- 
cial review,  even  setting  certain  thresholds?  For  example,  we  heard 
from  some  witnesses  last  week  when  we  began  these  hearings  that 
were  interested  in  working  with  us  to  see  if  we  could  fashion  some- 
thing that  would  provide  for  some  sort  of  judicial  review,  maybe 
not  comprehensive,  all-encompassing  judicial  review.  Is  your  oppo- 
sition to  it  such  that  you  don't  think  that  there  is  any  way  that 
we  could  work  on  that?  Or  are  you  just  absolutely  opposed  to  any 
judicial  review  in  this  area? 

Ms.  Katzen.  Well,  I  think  I  better  be  very  careful  how  I  answer 
this  because,  apparently,  in  my  enthusiasm — and  I  do  speak  enthu- 
siastically about  most  things — I  failed  to  convey  to  you  that  I  am 
not  asking  for  the  status  quo,  and  I  am  not  saying 

Mr.  Barr.  I  know  you  are  very  careful  to  say  that,  but  in  your 
response  to  Mr.  Flanagan's  question  that  is,  very  frankly,  what  I 
am  hearing. 

Ms.  Katzen.  Well,  let  me  state  it  once  more.  I  said  this  adminis- 
tration would  support  fair,  effective,  affordable,  legislation  in  this 
area,  and  that  I  would  be  happy  to  work  to  crafl  such  legislation. 
While  I  believe  our  Executive  order  is  working,  I  understand  the 
sentiment  of  the  American  people  who  afler  four  or  five  decades  do 
not  believe  that  it  can  be  solved  that  way,  and  I  am  not  "vehe- 
mently" opposed  to  any  legislation  in  this  area. 

Insofar  as  the  judicial  review  provision  is  concerned,  it  is  my 
view,  again  having  taught  administrative  law  and  having  looked  to 
see  what  the  courts  do,  that  it  is  not  productive  in  this  area. 

Would  I  vigorously  oppose  any  and  all  form  of  judicial  review? 
No.  I  would  like  to  see  what  emerges  from  the  consideration  of  this 
committee  and  of  the  rest  of  the  Congress  on  H.R.  9.  But  we  have 
a  series  of  issues  before  the  Congress  and,  just  as  it  is  true  that 
there  is  not  a  program  for  every  problem,  so,  too,  vesting  the  courts 
with  jurisdiction  to  sort  through  each  and  every  issue  that  the  leg- 
islative branch  and  the  executive  branch  wrestle  with  is  not  pro- 
ductive. 

We  have  three  branches  of  government.  They  have  different  func- 
tions. And  the  courts  have  assiduously  resisted  being  dragged  into 
this  area  of  the  regulatory  morass  on  these  types  of  issues.  For  us 
to  now  endow  them  to  do  that,  it  seems  to  me,  is  to  go  against  so 
much  of  what  even  the  most  conservative,  traditional,  restrained 
justices  and  judges  appointed  in  the  last  12  years  would  argue  in 
favor  of.  That  is  all  I  was  saying. 

Mr.  Barr.  Thank  you. 

Mr.  Gekas.  Would  the  gentleman  yield  for  just  a  moment? 

Mr.  Barr.  Certainly,  Mr.  Chairman. 

Mr.  Gekas.  I  just  wanted  to  emphasize  that  the  Vice  President 
and  others  in  the  administration  have  endorsed  some  form  of  judi- 
cial review,  as  I  recall. 

Ms.  Katzen.  That  is  with  respect  to  the  Regulatorv  Flexibility 
Act,  which  is  what  you  heard  testimony  on  last  week,  I  believe. 
There  again,  this  was  not  right  out  of  the  box.  The  Reg  Flex  Act 
has  been  there  a  number  of  years.  It  has  not  worked  as  effectively 
as  we  think  it  should,  so  we  have  endorsed  judicial  review  and 
have  said  that  the  questions  are  who  is  to  have  standing,  is  it  big 
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business  or  is  it  small  business;  when  are  they  to  bring  suit  what 
relief  is  to  be  granted?  Those  are  questions  that  should  be  asked 
and  that  is  why  we  are  not  vehemently  opposed  to  all  those. 

Mr.  Gekas.  We  will  ask  them.  We  thank  you  very  much  for  your 
cogent  testimony  and  we  invite  you  to  submit  to  us  a  proposed  bill 
to  do  the  things  that  you  feel  can  be  reasonably  done  on  a  joint 
basis. 

Ms.  Katzen.  I  would  be  happy  to  work  with  your  staff  as  you 
proceed  forward.  Has  markup  been  scheduled  on  these  particular 
provisions? 

Mr.  Gekas.  No. 

Ms.  Katzen.  Thank  you. 

Mr.  Gekas.  Our  next  panel  is  made  up  of  the  following  wit- 
nesses: Cornelius  Hubner,  chairman  and  chief  executive  officer  of 
the  American  Felt  and  Filter  Co.  of  Newburgh,  NY.  He  has  been 
the  chairman  of  the  American  Felt  and  Filter  Co.  for  the  past  14 
years.  The  company  has  manufacturing  plants  located  in  New 
Windsor,  NY,  and  in  Westerly,  RI. 

Mr.  Reed.  My  district. 

Mr.  Gekas.  Yes. 

Mr.  Hubner  is  also  director  of  the  Executive  Committee  of  the 
United  States  Business  and  Industrial  Council,  a  graduate  of 
Georgetown  School  of  Foreign  Service  and  served  in  the  U.S.  Army 
from  1943  to  1946. 

With  him  is  Brian  Maher,  president  of  Maher  Terminals,  Inc., 
Jersey  City,  NJ.  Maher  Terminals  is  one  of  the  largest  privately 
owned  businesses  operating  in  the  Port  of  New  York  and  New  Jer- 
sey and  provides  services  and  personnel  for,  among  other  things, 
the  loading  and  unloading  of  products  of  ships,  which  carry  goods 
and  international  trade  to  and  from  U.S.  ports. 

And  on  a  personal  note,  I  welcome  a  constituent,  Mr.  Al  Wenger, 
the  executive  officer  of  Wenger  Feed  Mills  of  Reams,  PA.  Lan- 
caster, PA  is  a  suburb  of  Reams,  I  want  everybody  to  know,  and 
Mr.  Wenger  is  a  1968  graduate  of  the  University  of  Delaware 
where  he  received  his  degree  in  agricultural  economics.  He  holds 
a  master's  in  agricultural  science,  marketing  economics  from  Cor- 
nell, and  beyond  that  he  has  extensive  experience  in  business  and 
is  chairman  of  the  Egg  Association  of  America. 

And  lastly,  Mr.  Ed  Dunkelberger,  who  is  an  attorney  in  private 
practice  in  the  Nation's  Capital,  who  is  also  the  general  counsel  for 
the  National  Food  Processors  Association. 

So,  who  wants  to  lead  off?  All  right,  Mr.  Hubner. 

STATEMENT  OF  CORNELIUS  E.  HUBNER,  CHAIRMAN  AND  CEO, 
AMERICAN  FELT  AND  FILTER  CO. 

Mr.  Hubner.  Good  afternoon.  My  name  is  Cornelius  Hubner, 
chairman  and  executive  officer  of  the  American  Felt  and  Filter  Co. 
headquartered  in  Newburgh,  with  plants  in  New  York  State  and  in 
Rhode  Island. 

I  thank  you  for  the  opportunity  to  testify  on  behalf  of  mv  busi- 
ness and  as  a  director  of  the  United  States  Business  and  Industrial 
Council.  The  summary  of  our  testimony  is  that  requiring  regulatory 
impact  analyses  will  be  an  important  deterrent  to  unnecessary  new 
government  regulations.  We  support  title  VII  of  H.R.  9,  but  we  be- 
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lieve  that  the  definition  of  the  threshold  for  these  analyses  is  not 
set  low  enough.  We  believe  that  RIA's  should  be  required  for  all 
new  regulations.  Moreover,  to  encourage  the  rollback  of  some  of  the 
existing  overregulatory  burden,  we  strongly  urge  that  the  RIA's  be 
completed  on  all  current  regulations. 

We  also  urge  that  the  Government  be  required  to  prepare  all  reg- 
ulatory impact  analyses  accurately. 

Title  VII  requires  the  Government  to  complete  a  regulatory  im- 
pact checklist  for  all  new  major  regulations.  This  is  a  beneficial  and 
long  overdo  change,  and  we  agree  with  the  drafters  of  the  Contract 
Witn  America  that  every  major  new  government  regulation  should 
be  required  to  withst£ind  a  simple  new  test:  Does  it  provide  the 
general  public  with  benefits  worth  the  cost  to  small  business  in 
order  to  comply  with  it? 

Moreover,  we  agree  that  Government  regulators  must  be  forced 
to  publicly  report  the  cost  of  new  regulations  to  those  affected  and 
the  taxpayers. 

As  good  as  title  VII  is,  it  does  nothing  to  roll  back  the  many  al- 
ready excessive  government  regulations  which  are  already  in  force. 
If  not  one  new  regulation  was  ever  promulgated  in  the  future,  busi- 
ness would  still  be  overburdened,  frustrated,  and  hamstrung  with 
the  present  sorry  conditions  of  regulations  and  enforcement  proce- 
dures. Rollback  provision  is  urgently  needed. 

The  most  important  checklist  item  in  title  VII  is  the  cost  versus 
benefit  analysis.  But  just  having  to  do  a  cost  versus  benefit  analy- 
sis is  not  enough.  Committee  members  need  to  be  sure  that  Grov- 
ernment  agencies  are  forced  to  produce  accurate  cost  versus  benefit 
analyses.  Government  agencies  should  be  forced  to  carry  the  bur- 
den of  proof  of  accurately  estimating  the  cost  they  are  passing  on 
to  consumers  and  taxpayers. 

Unfortunately,  no  provision  exists  in  this  legislation  to  hold 
agency  regulatory  writers  accountable  for  the  poor  decisions  they 
have  already  made  in  already  existing  regulations.  This  explosion 
of  laws  and  regulations  have  trapped  us  in  mindless  bureaucracv, 
robbed  us  of  initiative  and  enterprise,  and  wasted  incalculable 
time,  energy,  and  money.  The  excess  of  regulations  and  bureauc- 
racy has  the  same  result  as  the  dreaded  central  planning  of  Com- 
munist countries.  It  stifles  common  sense,  efficiency,  and  individual 
responsibility.  Because  of  this,  we  have  built  a  legal  monstrosity 
unprecedented  in  the  history  of  civilization.  In  fact,  even  more 
stringent  requirements  could  be  written  into  the  legislation  requir- 
ing regulatory  impact  analysis  statements. 

The  committee  could  reduce  the  threshold  of  affected  persons 
from  100  or  to  50  or  25  and  reduce  the  threshold  of  expenditures 
from  a  million  dollars  to  $100,000.  Ideally,  a  regulatory  impact 
analysis  should  be  done  eveiy  time  a  new  regulation,  however 
minor,  is  imposed  and  proposed. 

Further,  we  urge  the  committee  to  amend  title  VII  to  reduce  the 
number  of  written  comments  needed  to  force  a  public  hearing  on 
a  rule  from  100  to  25,  and  we  urge  the  committee  to  extend  the 
period  from  30  to  90  days  for  the  publication  and  service  of  notice 
for  a  proposed  new  rule. 

Impact  analyses  must  distinguish  between  large  companies  and 
small  companies.  So  much  of  the  national  anger  concerning  Federal 
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regulation  stems  from  the  fact  that  regulators  generally  do  not  dis- 
tinguish between  large  corporations  and  small  companies  and  fam- 
ily businesses.  Many  regulations  are  designed  to  provide  for  en- 
forcement with  large  fines  for  noncompliance  in  the  amount  of 
thousands  of  dollars  per  day  for  such  infractions  as  not  filing  pa- 
perwork on  time.  Huge  corporations  can  absorb  these  large  fines 
without  much  injury,  but  small  companies  and  family  businesses 
are  forced  into  bankruptcy  or  severely  crimped  for  the  future. 

There  are  many  other  kinds  of  regulatory  harm  done  to  small 
business  because  the  regulators  make  no  distinction  about  the  rel- 
ative size  of  the  business.  We  ought  to  revisit  government's  entire 
set  of  regulatory  enforcement  procedures.  All  companies  of  goodwill 
provide  jobs  and  want  workers  to  be  safe  and  healthy  and  want  the 
air  and  land  to  be  clean.  Yet  typical  OSHA  and  EPA  inspectors 
enter  businesses  in  a  surprise  attack,  point  out  violations,  often 
very  obscure  violations  of  paperwork,  and  then  leave  only  to  assess 
heavy  fines  and  penalties.  The  whole  procedure  is  adversarial. 

The  fines  and  the  penalties  are  highly  arbitrary  and  their  effect 
on  small  business  sometimes  draconian.  The  Federal  Government's 
relationship  with  business  does  not  have  to  be  confrontational,  ar- 
rogant, and  punitive. 

Why  can  the  inspectors  not  use  their  talents  to  work  with  busi- 
ness, not  against  it?  Why  do  our  people  have  to  be  inspected  and 
fined  first?  Why  shouldn't  being  fined  be  a  last  resort  rather  than 
a  first  resort? 

Let  us  improve  an  already  good  title  VII  with  the  addition  of  a 
public  and  private  partnership  between  government  and  business. 
H.R.  7  should  establish  that  partnership  with  commissions  or 
working  groups  of  both  regulators  and  businesses  that  they  regu- 
late. This  development  would  be  absolutely  great  for  the  American 
people. 

Thank  you  for  the  opportunity  to  testify. 

Mr.  Gekas.  We  thank  the  gentleman  and  we  will  accept  his  writ- 
ten statement  as  part  of  the  record  without  objection. 

[The  prepared  statement  of  Mr.  Hubner  follows:] 

Prepared  Statement  of  Cornelius  E.  Hubner,  Chairman  and  CEO,  American 

Felt  and  Filter  Co. 

Regulatory  Impact  Analyses  Will  Deter  New  Regulations 

My  name  is  Cornelius  "Bud"  Hubner  and  I  am  Chairman  and  Chief  Executive  Of- 
ficer of  the  American  Felt  and  Filter  Company  headquartered  in  Newburgh,  New 
York.  Thank  you  for  the  opportunity  to  testify  on  behalf  of  my  business  and  the 
United  States  Business  and  Industrial  Council  before  the  Subcommittee  on  Com- 
mercial and  Administrative  Law  of  the  House  Judiciary  Committee,  on  Title  VII  of 
H.R.  9,  the  Job  Creation  and  Wage  Enhancement  Act  of  1995. 

The  summary  of  my  testimony  is  that  requiring  regulatory  impact  analyses  will 
be  an  important  deterrent  to  unnecessary  new  government  regulations.  We  support 
Title  VII  of  H.  R.  9,  but  we  believe  that  the  definition  of  the  threshold  for  these 
analyses  is  not  set  low  enou^  in  Title  VII  of  H.R.  9.  We  believe  that  regulatory 
impact  analyses  should  be  required  for  all  new  regulations.  Moreover,  to  encourage 
the  roll-back  of  some  of  the  existing  over-regulatory  burden,  we  strongly  urge  that 
regulatory  impact  analyses  also  be  required  on  all  existing  regulations.  We  also  urge 
that  the  government  be  required  to  prepare  all  regulatory  impact  analyses  accu- 
rately. 


201 

Stopping  Overregulation 

Title  VII  requires  the  government  to  prepare  and  issue  regulatory  impact  analy- 
ses for  all  new  major  regulations.  Tliis  is  a  beneficial  and  long  overdue  reform.  We 
agree  with  the  draifters  of  the  Contract  with  America  that  every  major  new  govern- 
ment regulation  should  be  required  to  withstand  a  simple  new  test— does  it  provide 
the  general  public  with  benefits  worth  the  costs  to  small  business  in  order  to  comply 
with  it?  Moreover,  we  agree  that  government  regulators  must  be  forced  to  pubUcly 
report  the  costs  of  their  new  regulations. 

Every  year  the  federal  government  issues  66,000  pages  of  new  rules  and  regula- 
tions. The  Code  of  Federal  Regulations  now  fills  21  feet  of  space  on  a  library  snelf. 

The  U.S.  Small  Business  Administration  estimates  that  small  business  owners 
spend  at  least  one  billion  hours  each  year  filling  out  government  forms  at  an  annual 
cost  of  over  100  billion  dollars. 

The  Job  Creation  and  Wage  Enhancement  Act  of  1995  and  its  Title  VII— the  Ad- 
ministrative Procedure  Reform  Act  of  1995 — requires  regulatory  impact  analyses 
and  is  an  important  step  toward  helping  small  business  entrepreneurs  in  America 
to  stop  excessive  government  regulations.  Title  VTI  would  require  all  federal  agen- 
cies to  prepare  regulatory  impact  analyses  which  assess  the  costs  and  risks  of  each 
new  major  regulation.  But  as  good  as  Title  VII  is,  it  does  nothing  to  roll-back  the 
many  already  excessive  government  regulations  which  already  are  in  force.  Requir- 
ing regulatory  impact  analyses  for  all  existing  regulations  might  occupy  the  bu- 
reaucracy, further  Hindering  the  promulgation  of  needless  new  regulations,  and  lead 
to  the  roll-back  of  some  existing  regulations. 

We  must  emphasize  that  small  business  employs  about  half  the  workforce  and  cre- 
ates about  two-thirds  of  all  new  jobs.  We  applaud  the  desire  of  Congress  to  promote 
economic  growth  and  stimulate  job  creation,  and  we  agree  that  Congress  needs  to 
provide  relief  to  the  burdens  of  over  regulation  to  those  who  create  most  new  jobs — 
small  business.  Passage  of  a  strong  regulatory  impact  analysis  requirement  helps 
to  discourage  new  regulations,  and  is  a  critical  reform  needed  by  the  creators  of 
most  new  joos.  But  again,  it  does  nothing  to  roll-back  already  excessive  government 
regulation. 

Government  over  regulation  causes  just  as  much  pain  to  American  small  busi- 
nessmen as  high  taxes.  Indeed,  over  regulation  is  a  form  of  taxation.  The  direct 
costs  of  regulatory  compliance  to  businesses  are  estimated  to  range  between  a  stag- 
gering 500  billion  to  800  billion  dollars. 

Back  to  Basics 

President  Thomas  Jefferson  defined  as  good  government  that  government  which 
governed  least,  when  he  said  in  his  first  inaugural  address: 

A  wise  and  frugal  government  which  shall  restrain  men  from  injuring  one 
another,  shall  leave  them  otherwise  free  to  regulate  their  own  pursuits  of 
industry  and  improvement,  and  shall  not  take  from  the  mouth  of  labor  the 
bread  it  has  earned.  This  is  the  sum  of  good  government. 

And  as  the  5th  Amendment  to  the  Constitution  states:  ".  .  .  nor  shall  private 
property  be  taken  for  public  use,  without  just  compensation." 

Government  bureaucrats  who  have  ever  increasingly  intruded  into  our  lives 
should  be  reminded  of  President  Jefferson's  wise  advice  and  the  protective  language 
of  the  5th  Amendment.  Today  our  federal  government  is  neither  frugal  nor  re- 
strained. It  refuses  to  let  individuals  regulate  their  own  pursuits  and  industries, 
and  by  its  insistence  on  its  own  over  regulation,  consistently  takes  far  more  than 
its  fair  share  of  bread  from  the  mouth  of  labor.  Increasingly,  the  government  is 
confiscating  private  property  without  any  compensation. 

Over  regulation  stifles  new  job  creation,  significantly  drives  up  the  cost  of 
consumer  products,  reduces  productivity,  and  severely  hampers  the  ability  of  Amer- 
ican business  to  compete  in  the  world  mariietplace.  m  short,  over  regulation  lowers 
the  standard  of  living  for  every  American.  Thus,  the  government  should  do  all  in 
its  power  to  ensure  that  all  regulations  are  written  with  the  utmost  care  and  only 
after  the  most  thorough  consideration. 

Requiring  Regulatory  Impact  Analyses 

Title  Vn  requires  federal  agencies  to  issue  regulatory  impact  analysis  statements 
for  all  major  new  regulations  oy  completing  a  regulatory  impact  checklist  when  pro- 
posed new  regulations  would  effect  more  than  100  people  or  cost  a  single  individual 
over  1,000,000  dollars. 
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For  far  too  long  government  agencies  have  been  able  control  the  lives  of  hard- 
working Americans  in  an  authoritarian  fashion.  Government  agencies  should  be 
forced  to  justify  their  proposed  regulatory  actions  before  they  close  down  businesses 
and  destroy  jobs. 

Regulatory  impact  analysis  statements  are  important  because  they  provide  a 
yardstick  to  determine  how  much  new  regulations  will  cost  the  government  to  en- 
force, how  much  compliance  will  cost  private  citizens  and  businesses,  and  what  pos- 
sible unintended  side  effects  might  be  felt  in  the  economy. 

Unfortunately,  the  Clinton  Administration  is  allowing  government  agencies  to  es- 
cape having  to  issue  regulatory  impact  statements  for  most  new  regulations  they 
issue. 

Requiring  government  agencies  to  do  impact  analysis  statements  is  rational  and 
beneficial  to  small  business.  No  matter  how  well  intentioned  regulators  may  be, 
they  are  not  working  in  the  private  sector  and  do  not  have  to  deal  with  the  unique 
problems  of  running  a  business  on  a  daily  basis.  Most  government  regulators  have 
no  conception,  of  the  cash  flows  required  even  to  meet  a  weekly  payroll.  Requiring 
the  writing  of  regulatory  impact  statements  wUl  force  regulators  to  foresee  con- 
sequences of  possible  actions  they  may  not  have  otherwise  considered,  and  this  will 
inevitably  force  them  to  write  fewer  and  better  regulations.  Performing  regulatory 
impact  analyses  is  an  important  function — especially  since,  after  a  rigorous  analysis, 
bureaucrats  will  usually  find  it  is  more  beneficial  not  to  issue  any  new  regulations 
at  all. 

There  is  no  excuse  for  not  scientifically  and  analytically  testing  whether  or  not 
proposed  regulations  will  hurt  people.  Businesses  and  their  employees  deserve  a 
thorough  explanation  of  what  governmental  agencies  perceive  to  be  problems  and 
how  they  intend  to  solve  them.  The  necessity  and  reasonableness  of  new  regulations 
should  also  be  clearly  explained.  But  that  is  only  the  start  of  constructing  a  better 
regulatory  process. 

Regulators  ought  to  be  forced  to  do  a  cost  versus  benefit  analysis  of  their  proposed 
new  regulations  because  people  need  to  know  the  various  ramifications  when  new 
regulations  are  proposed.  How  many  people  will  be  effected?  What  are  the  costs  of 
compliance?  Will  inspections  be  required?  How  much  paperwork  and  record  keeping 
will  be  created?  Is  a  license  or  permit  to  be  required?  Will  new  employees  have  to 
be  hired  just  to  comply  with  the  new  rules? 

Also,  people  deserve  to  know  a  number  of  other  things  critical  to  the  regulatory 
decisionmaking  process,  such  as  the  scientific  and  technical  basis  underlying  the 
agency  studies,  what  assumptions  were  made,  and  the  quantification  of  the  risks 
to  be  addressed. 

Government  agencies  should  be  forced  to  prove  beyond  a  reasonable  doubt  that 
the  proposed  new  regulations  are  the  least  costly  and  most  practical  solution,  and 
if  other  alternatives  were  considered,  why  they  were  removed  from  consideration. 

Fortunately,  these  concerns  have  been  included  in  the  regulatory  impact  analysis 
checklist  requirements  in  H.R.  9.  The  requiring  of  a  regulatory  impact  statement 
will  help  make  our  government  more  accountable  to  the  people. 

The  most  important  of  these  checklist  items  in  Title  VU  is  the  cost  versus  benefit 
analysis. 

But  just  having  to  do  a  cost  versus  benefit  analysis  is  not  enough.  Committee 
members  need  to  be  sure  that  government  agencies  are  forced  to  produce  accurate 
cost  versus  benefit  analyses.  Government  agencies  ought  to  be  forced  to  carry  the 
burden  of  proof  of  accurately  estimating  the  costs  they  are  passing  on  to  consumers 
taxpayers. 

Forcing  government  agencies  to  complete  the  regulatory  impact  checklist  will  do 
no  good  unless  they  issue  accurate  statements.  The  checklist  items  mentioned  above 
are  basic  connmon  sense  questions  and  inquiries  that  citizens  ought  to  be  able  to 
expect  the  government  to  answer  before  any  new  regulations  affecting  their  lives  are 
issued.  Also,  the  checklist  could  serve  as  a  basis  for  more  reform,  protecting  the 
businesses  and  individuals  harassed  by  regulators  and  leading  to  the  roll-back  of 
many  existing  regulations. 

But  unfortunately,  no  provision  exists  in  this  legislation  to  hold  agency  regulatory 
writers  accountable  for  the  poor  decisions  they  have  already  made  in  already  exist- 
ing regulations. 

When  an  agency  like  the  Occupational  Safety  and  Health  Administration  (OSHA) 
underestimates  the  cost  of  a  regulation,  the  regulation  is  still  usually  upheld  by 
courts. 
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Lowering  the  Threshold  for  Regulatory  Impact  Analyses 

We  would  like  to  address  some  specific  criticisms  of  the  definition  Section  7004(b), 
as  written  in  Title  VII.  If  a  proposed  rule  affects  more  than  100  people  or  would 
cost  a  person  more  than  1,000,000  dollars,  then  a  regulatory  impact  statement,  with 
some  exceptions,  will  be  required. 

In  fact,  even  more  stringent  requirements  could  be  written  into  the  legislation  re- 
quiring regulatory  impact  analysis  statements.  The  Committee  could  reduce  the 
uireshold  of  affected  persons  from  100  to  50  or  25  and  reduce  the  threshold  of  ex- 
penditure from  1,000,000  dollars  to  100,000  dollars.  Ideally,  a  regulatory  impact 
analysis  should  be  done  every  time  any  new  regulation,  however  minor,  is  proposed. 

Further,  we  urge  the  Committee  to  amend  Title  VII  to  reduce  the  number  of  writ- 
ten comments  needed  to  force  a  public  hearing  on  a  rule  from  100  to  25,  and  we 
urge  the  Committee  to  extend  the  period  from  30  to  90  days  for  the  publication  and 
service  of  notice  for  aproposed  new  rule. 

Clearly,  however,  Title  VIFs  definition  of  "major  rule"  has  fewer  loopholes  than 
President  Clinton's  current  definition,  and  is  thus  far  more  preferable. 

Under  current  law  far  too  many  loopholes  exist  that  allow  government  agencies 
to  avoid  preparing  regulatory  impact  analyses  and  issuing  regulatory  impact  state- 
ments. For  instance,  regulatory  impact  analysis  statements  are  not  required  to  be 
issued  for  health -related  regulations,  and  due  to  various  court  decisions,  OSHA  even 
announced  that  it  would  not  employ  cost-benefit  analysis  because  it  was  arbitrarily 
deemed  unnecessary  to  assure  rational  rulemaking  judgements. 

Title  Vn  is  a  step  in  the  right  direction  toward  ensuring  that  common  sense  gov- 
ernment regulations  will  be  written,  but  the  legislation  still  does  not  solve  all  prob- 
lems of  over  regulation  facing  small  businesses. 

Requiring  Accuracy  in  Regulation 

Unfortunately,  while  requiring  regulatory  impact  analyses,  such  analvses  are  not 
always  accurate.  But  all  regulatory  impact  analyses  should  be  required  to  conform 
to  some  standard  of  accuracy.  In  fact,  according  to  court  cases,  OSHA  believes  that 
it  is  not  legally  required  to  accurately  estimate  the  cost  of  compliance  with  any  ex- 
isting standard.  This  OSHA  claim  is  outrageous — ^how  can  any  government  agency 
assert  that  while  it  has  the  right  to  issue  new  regulations,  it  does  not  have  to  en- 

fage  in  accurate  analysis  of  these  regulations?  Thus  the  law  should  specify  that  the 
ureaucrats  should  strive  to  make  aU  regulatory  impact  analyses  be  as  accurate  as 
possible  and  include  penalties  if  they  do  not. 

Regulators  need  to  be  held  more  accountable  for  their  mistakes.  In  one  important 
case,  regarding  product  safety  management  standards,  OSHA  estimated  that  the 
total  costs  for  compliance  and  implementation  of  these  standards  over  a  ten  year 
period  was  6.673  billion  dollars.  William  Bridges  of  JFB  Associates  in  the  January 
1994  issue  of  Process  Safety  Progress,  however,  estimates  that  OSHA  underesti- 
mated the  cost  of  these  new  regumtions  by  a  factor  of  15.  Unfortunately  this  is  not 
uncommon.  OSHA  typically  under-estimates  the  costs  of  compliance  with  their  regu- 
lations. 

In  spite  of  the  spiraling  costs  of  the  new  regulations,  they  are  being  implemented 
without  mercy  by  OSHA,  and  compemies  have  little  chance  of  winning  in  expensive 
legal  battles. 

Conclusion 

We  strongly  support  the  speedy  passage  of  the  Job  Creation  and  Wage  Enhance- 
ment Act  ori995,  and  its  Title  VII,  on  Regulatory  Impact  Analyses.  We  further  urge 
the  Committee  to  stand  firm  and  not  dilute  the  regulatory  impact  checklist  and  to 
lower  the  threshold  requirements  for  issuing  regulatory  impact  statements. 

Mr.  Gekas.  And  now  we  will  turn  to  Mr.  Maher.  Maher,  is  that 
correct? 
Mr.  Maher.  Maher,  that  is  correct. 

STATEMENT  OF  M.  BRIAN  MAHER,  PRESmENT,  MAHER 
TERMINALS,  INC. 

Mr,  Maher.  Mr.  Chairman  and  members  of  the  committee,  I 
thank  you  for  the  opportunity  to  testify  today  on  the  issue  of  regu- 
latory reform,  particularly  as  it  relates  to  dredging. 
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My  name  is  Brian  Maher,  I  am  president  of  Maher  Terminals, 
one  of  the  largest  privately  owned  businesses  operating  in  the  Port 
of  New  York  and  New  Jersey.  My  company  provides  the  services 
and  personnel  for  ships  to  load  and  unload  the  products  they  carry. 
We  presently  employ  some  1,700  management  and  unionized  em- 
ployees and  have  invested  millions  of  dollars  in  our  facilities  since 
we  started  operations  48  years  ago. 

As  a  practical  businessman  and  a  maior  stakeholder  at  the  port, 
I  would  like  to  offer  my  perspective  of  now  government  regulation 
in  the  area  of  dredging  has  impeded  my  ability  and  that  of  my  col- 
leagues to  run  efficient,  cost-effective  operations. 

Tne  channels  and  berths  at  the  New  York/New  Jersey  port  that 
allow  my  company  to  service  a  good  portion  of  the  nearly  5,000 
ships  that  call  there  annually  are  silting  up.  The  various  Govern- 
ment agencies  charged  with  overseeing  and  implementing  legisla- 
tion and  regulations  pertaining  to  dredging  have  been  unable  to 
solve  this  problem  despite  years  of  testing,  talking,  and  testimony. 
In  the  private  sector  where  decisions  are  made  much  more  expedi- 
tiously, this  has  been  quite  frustrating  because  it  is  eating  into  our 
operations  and  yet  it  is  beyond  our  control. 

Although  we  have  invested  millions  of  dollars  in  capital,  equip- 
ment, and  technology,  we  are,  quite  literally,  not  the  masters  of  our 
ships.  For  example,  maintenance  dredging  of  berths  at  the  Port 
New  York/Elizabeth  Marine  Complex  is  a  regularly  needed  task 
that  traditionally  took  6  months  to  complete  at  a  cost  of  about  $1 
million.  However,  getting  the  last  permit  took  3  years  and  the  total 
project  cost  was  $17  million  before  it  was  completed  in  mid- 1993. 
Meanwhile,  nearly  two  dozen  other  dredging  projects  are  also 
caught  in  a  regulatory  maze  several  years  long. 

The  ripple  effects  of  this  situation  threaten  not  onlv  to  choke  off 
business  at  my  terminals  but  other  businesses  throughout  the  port. 
It  has  become  somewhat  of  a  bitter  joke  in  the  industry  that  petro- 
leum and  container  vessels  have  had  to  lighten  their  loads,  which 
in  itself  is  costing  tens  of  millions  of  additional  dollars,  prior  to  en- 
tering the  port  in  order  to  avoid  scraping  their  bottoms.  Or  they 
have  nad  to  leave  containers  behind  in  order  to  float  high  enough 
to  leave  the  port.  And  some  of  these  huge  container  ships  which 
cost  $50,000  a  day  to  operate  have  often  had  to  wait  up  to  12  hours 
for  high  tide  to  allow  them  to  move  in  and  out  of  the  harbor.  In- 
creasingly, shipowners  are  solving  the  problem  by  redirecting  their 
vessels  and  cargo  to  the  Port  of  Halifax  in  Canada. 

But  all  of  this  has  mattered  little,  if  at  all,  to  the  Federal  agen- 
cies that  oversee  dredging  activities.  They  have  allowed  a  dan- 
gerously narrow  and  shortsighted  environmental  policy  to  dominate 
their  thinking  rather  than  tne  broad  issues  that  threaten  our  Na- 
tion's security,  business  interests,  and  trade  status.  They  have  de- 
bated at  length  among  themselves  regarding  standards,  require- 
ments, procedures  and  protocols  for  dredging  permits  and  disposal 
of  dredge  material,  and  thev  have  changed  and  rechanged  and 
changed  again  those  standards,  requirements,  procedures,  and  pro- 
tocols. 

They  have  argued  whether  the  acceptable  level  of  dioxin  traces 
in  dredge  material  under  consideration  for  ocean  disposal  should  be 
25  parts  dioxin  for  every  1  trillion  parts  of  mud  or  10  parts  of 
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dioxin  for  every  1  trillion  parts  of  mud.  They  have  devoted  much 
time,  effort,  and  concern  to  investigating  topics  like  why  the  one- 
tenth  of  an  inch  long  amphipod  creatures  they  insist  on  using  for 
testing  keep  dying  before  the  tests  can  be  conducted.  They  have 

Eondered  over  whether  a  dredging  permit  that  was  delayed  3  years 
y  their  inaction  should  be  amended  to  allow  dredging  of  the  addi- 
tional silt  that  accumulated  during  the  3-year  delay  and  on  and  on 
and  on. 

About  the  only  thing  the  Federal  agencies  have  agreed  upon  is 
that  the  New  York/New  Jersey  region  should  be  subject  to  different 
and  stricter  dredging  permit  standards  than  other  regions.  More- 
over, the  antidredging  groups  openly  admit  New  Yorl^TsTew  Jersey 
is  their  test  case  for  tne  rest  of  the  country.  The  handwriting  is  on 
the  wall:  The  obstacles  we  faced  at  our  port  will  become  standard 
for  every  other  U.S.  port  with  dredging  requirements. 

Despite  litigation,  conferences,  outreach  sessions,  £ind  meetings, 
the  various  Federal  agencies  have  been  unable  to  coordinate  their 
respective  roles  and  actions  so  as  to  streamline  the  regulatory  proc- 
ess and  to  issue  permits  within  reasonable  and  realistic  time 
frames.  The  scope  of  the  problem  is  so  pervasive  and  the  practices 
of  these  Federal  agencies  so  bureaucratic  that  it  becomes  clear  that 
the  answer  is  a  new  national  policy,  including  reform  of  the  regu- 
latory process  that  will  put  everything  in  balance  to  accommodate 
the  needs  and  objectives  of  business,  economic,  and  national  de- 
fense concerns,  as  well  as  legislative  compliance  and  environmental 
safeguards. 

I  am  simply  asking  for  a  sensible,  responsive,  coordinated,  and 
efficiently  streamlined  procedure  for  processing  dredging  applica- 
tions. And  I  am  asking  that  it  be  done  in  an  economically  viable 
manner.  A  legislative  mandate  is  needed  to  require  the  Federal 
agencies  concerned  with  the  dredging  process  to  coordinate  their 
activities  so  as  to  assure  that  the  channels  and  not  just  the  Port 
of  New  York  and  New  Jersey  but  in  all  our  country's  harbors  are 
dredged  to  the  depths  that  vessels  require. 

It  is  also  important  that  dredging  and  disposal  do  not  stop  while 
such  solutions  are  sought.  The  environmental  factors  can  be  satis- 
fied within  reason  without  choking  off  the  highways  of  waterbome 
commerce  that  feeds  and  fuels  our  Nation's  ports  and  inland  indus- 
tries and  populations. 

We  in  the  ports  are  not  the  only  ones  to  recognize  the  problem. 
Secretary  of  Transportation  Federico  Pena,  whose  Department  has 
no  direct  responsibilities  over  dredging  but  which  has  a  lot  at  stake 
in  it,  correctly  described  dredging  as  an  important  transportation 
issue. 

In  an  attempt  to  remedy  one  of  the  problems  we  are  experienc- 
ing, he  created  the  Interagency  Working  Group  on  the  Dredging 
Process.  The  Secretary  said  we  must  solve  the  current  dredging  cri- 
sis which  is  in  reality  an  economic  crisis.  Dredging  is  submerged 
in  conflicting  missions  and  mandates  among  a  number  of  Federal 
agencies  and  a  myriad  of  Federal  rulings  and  regulations  plus 
State  and  local  government  laws  which  make  it  a  miracle  every 
time  a  port  dredging  project  is  brought  to  fruition. 

Despite  the  leadership  shown  by  the  Secretary  and  the  well-in- 
tentioned work  of  the  task  force,  congressional  action  is  needed. 
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Mr.  Chairman,  I  implore  you  and  the  members  of  the  committee 
to  give  this  story  strong  and  meaningful  attention  as  you  consider 
how  to  reform  the  regulatory  process.  We  need  regulatory  agencies 
that  consider  and  balance  the  cost  impact  of  their  regulations  along 
with  the  regulatory  purpose  of  their  actions. 

Mr.  Chairman,  thank  you  for  this  opportunity  to  address  the 
committee  on  a  matter  of  the  greatest  importance  to  the  Port  of 
New  York  and  New  Jersey  and  I  believe  to  all  ports  and  to  all 
Americans.  Thank  you. 

Mr.  Gekas.  Thank  you  and  we  will  accept  your  written  state- 
ment for  the  record. 

[The  prepared  statement  of  Mr.  Maher  follows:] 

Prepared  Statement  of  M.  Brian  Maher,  President,  Maher  Terminals,  Inc. 

Mr.  Chairman  and  Members  of  the  Committee: 

I  thank  you  for  the  opportunity  to  testify  today  on  the  issue  of  Regulatory  Reform, 
particularly  as  it  relates  to  dredging. 

My  name  is  M.  Brian  Maher.  1  am  President  of  Maher  Terminals,  Inc.,  one  of  the 
largest  privately-owned  businesses  operating  in  the  Port  of  New  York  and  New  Jer- 
sey. My  company  provides  the  services  and  personnel  for  ships — which  move  95  per- 
cent of  the  worlds  trade — to  load  and  unload  the  products  they  carry.. .and  that 
means  everything  from  clothes.. .to  cars.. .to  oil.. .to. ..plastics,  steel,  and  chemicals.. .to 
military  supplies.  We  service  over  20  different  steamship  lines — operating  between 
our  Port  and  Europe,  Asia,  South  America,  Africa  and  Australia/New  Zealand — 
through  our  facilities  in  Newark  and  Elizabeth,  New  Jersey.  We  presently  employ 
some  1700  management  and  unionized  employees  and  have  invested  millions  of  dol- 
lars in  our  facilities  since  we  started  oi)erations  48  years  ago. 

The  Port  as  a  whole  generates  $20  billion  a  year  in  economic  activity,  including 
nearly  $400  million  in  state  and  local  taxes;  it  is  responsible  directly  and  indirectly 
for  over  180,000  jobs;  it  is  a  pipeline  for  exports  of  every  kind;  and,  perhaps  most 
importantly,  it  is  home  to  a  major  military  supplv  depot,  and  a  key  naval  ordnance 
facility,  and  has  played  a  central  role  in  time  oi  International  crises... when  military 
operations  and  foreign  aid  and  assistance  required  rapid,  broad-based  and  eflicient 
movement  of  troops  and  equipment  ...  as  well  as  food  and  material  .  .  . 
to  locations  abroaa. 

As  a  practical  businessman  and  a  major  stakeholder  at  the  Port,  I  would  like  to 
offer  my  perspective  of  how  government  regulation  in  the  area  of  dredging — or  lack 
of  it,  which  is  probably  a  better  description  — has  impeded  my  ability  and  that  of 
business  colleagues  to  run  efficient,  cost-effective  operations. 

To  put  it  quite  simply,  the  Port  is  mired  in  an  increasingly  hopeless  tangle  of  gov- 
ernment red  tape,  environmental  radicalism  and  political  naivete. ..and  it  is  hurting 
business.  The  irony  is  that  with  the  passing  of  such  legislation  as  NAFTA,  GATT 
and  ISTEA — and  the  promise  of  expanded  international  trade — we  in  the  business 
community  were  initially  ecstatic  that  business  and  government  were  finally  in 
agreement  on  how  to  increase  economic  prosperity  in  this  country.  But  we  learned 
quickly  that  to  be  in  philosophical  agreement  does  not  necessarily  solve  the  practical 
problems  of  doing  business  at  the  Port,  which  is  an  integral  component  in  any  ex- 
panded trade  efforts. 

The  channels  and  berths  at  the  New  York/New  Jersey  Port  that  allow  my  com- 
pany to  service  a  good  portion  of  the  nearly  5,000  ships  that  call  there  annually — 
which  move  over  13  million  tons  of  general  cargo  and  25  million  tons  of  bulk  cargo — 
are  silting  up. 

This  is  a  serious  problem. ..because  if  the  United  States  is  to  maintain  world-class 
competitive  status  in  the  international  trade  area  and  ensure  its  might  as  a  military 
power,  both  consumer-related  trade  and  military  cargoes  must  be  allowed  to  move 
without  impediment.  This,  of  course,  means  that  our  harbor's  navigation  channels 
must  be  deep  enough  to  accommodate  those  vessels  that  come  in  and  out  on  a  daily 
basis.  But  like  many  other  commercial  maritime  centers,  the  Port  of  New  York  and 
New  Jersey  is  a  river  port  and  the  natural  depth  of  its  harbors  is  only  about  18 
feet,  less  than  half  of  what's  needed  to  accommodate  modem  ships  safely  and  efli- 
ciently.  In  order  for  the  Port  to  function,  therefore,  it  must  be  dredged  to  at  least 
45  feet  and  then  there  must  be  continuous  maintenance  dredging  to  keep  the  harbor 
clear  of  the  silt  and  must  that  is  continuously  deposited  by  the  nvers.  Tnis  has  been 
the  case  for  over  two  centuries,  but  in  the  last  several  years  we  have  been  finding 
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it  dillicult  to  impossible  to  obtain  government  permission  to  perform  the  necessary 
dredging  operations  to  clear  the  silt  out  of  the  channels  and  oerths.  Today,  we  are 
at  the  cross-roads  of  major  crisis  that  has  developed  at  an  exponential  rate  due  to 
bureaucratic  lethargy  and  inabUity  to  focus  upon  and  sort  out  what  are  claimed  to 
be — ^but  which,  in  the  final  analysis,  really  are  not — competing  or  irreconcilable 
needs  and  interests. 

I  am  talking  about  issues  surrounding  the  dredging  permit  process  and  the  dis- 
posal of  dredged  materials. 

The  various  government  agencies  charged  with  overseeing  and  implementing  leg- 
islation and  regulations  pertaining  to  dredging  have  been  unable  to  get  it  together" 
despite  years  of  testing,  talking  and  testimony.  In  the  private  sector — where  deci- 
sions are  made  much  more  expeditiously — this  has  been  quite  frustrating  because 
it  is  eating  into  our  operations  .  .  .  and  yet  it  is  beyond  our  control.  Although 
we  have  invested  billions  of  dollars  in  capital,  equipment  and  technology,  we  are — 
quite  literally — not  the  masters  of  our  ships. 

For  example,  maintenance  dredging  of  berths  at  the  Port  Newaris/Elizabeth  Ma- 
rine Complex  is  a  regularly  needed  task  that  traditionally  took  six  months  to  com- 
plete at  a  cost  of  about  $1  million.  Because  of  the  dredging  crisis,  getting  the  last 
permit  took  three  years  at  a  cost  of  $17  million  before  it  was  completed  in  mid-1993. 
And  now,  because  of  siltation,  it  needs  to  be  dredged  again.  I  have  attached  a  chro- 
nology that  describes  the  three-yeeir  process.  Meanwhile,  nearly  two  dozen  other 
dreeing  projects  are  caught  in  a  regulatory  maze  several  years  long.  They  include 

Rrivately -owned  cargo  and  oil  terminals,  military  facilities  and  public  berths  as  well, 
[ew  York  City  needs  regular  dredging  for  the  public  utilities  generators  that  power 
it,  and  the  barges  that  move  its  garbage  to  island  landfill  sites.  Even  the  Statue 
of  Liberty  needs  dredging  to  accommodate  the  tourist  boats. 

The  rippling  effects  of  this  situation  threaten  not  only  to  choke  off  business  at  my 
terminals,  but  throughout  the  port,  including  other  port-related  businesses  such  as 
insurance,  banking,  freight-forwarding,  dictated  by  simple  physics.  If  the  Port  of 
New  York  &  New  Jersey — and  other  ports  like  it — if  not  dredged,  it  will  become  too 
shallow  to  accommodate  ships  safely  and  efiiciently;  if  it  cannot  accommodate  lines; 
if  steamship  lines  abandon  the  Port,  it  will  not  generate  regional  economic  activity 
.  .  .  or  taxes  ...  or  jobs  .  .  .  and  will  be  unable  to  serve  as  a  conduit 
for  exports  and  imports;  if  it  is  unable  to  serve  as  a  conduit  for  exports  and  imports, 
more  trucks  will  clog  the  highways  getting  cargo  in  and  out  of  the  region  ana — on 
a  large  scale — the  nation's  competitive  standing  in  the  world  marketplace  will  be 
jeopardized.  It  is  all  quite  simple,  but  sad    .     .     .    and  I  will  tell  you  wny: 

It  has  become  somewhat  of  a  bitter  joke  in  the  industiy  that  petroleum  and  con- 
tainer vessels  have  had  to  lighten  their  loads — which  in  itself  is  costing  tens  of  mil- 
lions of  additional  dollars — prior  to  entering  the  Port  of  New  York  ana  New  Jersey 
in  order  to  avoid  scraping  tneir  bottoms.. .or  they  have  had  to  leave  containers  be- 
hind in  order  to  float  high  enough  to  leave  the  port.  And  some  of  these  huge  contain- 
erships — which  cost  $50,000  a  day  to  operate — ^nave  often  had  to  wait  up  to  12  hours 
for  high  tide  to  allow  them  to  move  in  or  out  of  the  harbor.  Increasingly,  ship  own- 
ers are  solving  the  problem  by  redirecting  their  vessels  and  cargo  to  the  Port  of 
Halifax  in  Canada,  which  can  handle  the  fully-laden  vessels  and  is  a  competitor  due 
to  the  nature  of  international  shipping.  This  diversion  of  cargo  not  only  means  loss 
of  business  for  the  region,  but  unaermines  the  trade  competitiveness  of  the  nation 
as  a  whole. 

But  all  of  this  has  mattered  little,  if  at  all,  to  the  federal  agencies  that  oversee 
dredging  activities.  They  have  allowed  a  dangerously  narrow  and  short-sighted  envi- 
ronmental policy  to  dominate  their  thinking  and  have  chosen  to  focus  on  outlandish 
minutiae,  rather  than  the  broad  issues  that  threaten  our  nation's  security,  business 
interests,  and  trade  status:  they  have  debated  at  length  among  themselves  regard- 
ing sttmdards,  requirements,  procedures  and  protocols  for  dredging  permits  and  dis- 
posal of  dredged  material;  and  they  have  cnanged  and  re-changed  emd  changed 
again  those  standards,  re<juirements,  procedures  and  protocols,  which  takes  time 
and  increases  costs  dramatically.  And  even  after  all  of  this  pontification,  the  evalua- 
tive criteria  chosen  is  in  most  cases  not  field-tested  and  verified... so  there  is  little 
understanding  of  the  real  risks  involved.  And  what  is  most  frustrating  is  that  there 
is  no  single  point  of  control  here  in  Washington. 

In  the  meantime,  cargo  that  once  came  to  our  Port  is  now  going  to  Halifax. 

But  yet  they  persist  in  their  myopic  pursuits:  they  have  argued  whether  the  ac- 
ceptable level  of^dioxin  traces  in  dredgea  material  under  consideration  for  ocean  dis- 
posal should  be  25  parts  dioxin  for  every  1  trillion  parts  of  mud,  or  10  parts  of 
dioxin  for  every  1  trillion  parts  of  mud;  they  have  devoted  much  time,  effort  and 
concern  to  investigating  topics  like  why  the  one-tenth-of-an-inch-long  amphipod 
creatures  they  insist  on  using  for  testing  keep  dying  before  the  tests  can  be  con- 
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ducted;  they  have  pondered  over  whether  a  dredeing  permit  that  was  delayed  three 
years  by  their  inaction  should  be  amended  to  allow  dredging  of  the  additional  silt 
that  accumulated  during  the  three-year  delay     .    .     .    and  on     .     .     .     and  on 

.     .     .     and  on. 

About  the  only  thing  the  federal  agencies  have  agreed  upon  is  that  the  New  York/ 
New  Jersey  region  should  be  subjected  to  different — and  stricter — dredging-permit 
standards  than  other  regions.  Moreover,  the  anti-dredging  groups  openly  admit  that 
New  York/New  Jersey  is  their  test  case  for  the  rest  of  the  country.  The  handwriting 
is  on  the  wall:  the  obstacles  we've  faced  at  our  port  will  become  standard  for  every 
other  U.S.  port  with  dredging  requirements. 

Despite  litigation,  conferences,  colloquiums,  surveys,  outreach  sessions  and  meet- 
ings, it  remains  a  fact  of  life  that  the  various  federal  agencies  have  been  unable  to 
coordinate  their  respective  roles  and  actions  so  as  to  streamline  the  regulatory  proc- 
esses and  to  issue  permits  within  reasonable  and  realistic  timeframes.  The  scope  of 
the  problem  is  so  pervasive  .  .  .  and  the  practices  of  these  federal  agencies  so 
bureaucratic  .  .  .  that  it  becomes  clear  that  the  answer  is  a  new  national  policy 
that  will  put  everything  in  balance  to  accommodate  the  needs  and  objectives  oi  busi- 
ness, economic  and  national  defense  concerns  ...  as  well  as  legislative  compli- 
ance and  environmental  safeguards. 

As  a  member  of  the  private  sector — which  has  been  virtually  hog  tied  by  these 
bureaucratic  inefficiencies — I  am  simply  asking  for  a  sensible,  responsive,  coordi- 
nated and  efficiently  streamlined  procedure  for  processing  dredging  applications.  I 
feel  it  is  only  fair  that  a  permit  applicant  should  be  able  to  have  the  rules,  require- 
ments and  standards  explained;  provide  information  based  on  those  requirements 
for  federal  agency  decisionmaking;  expect  prompt  attention  within  a  reasonable  time 
period;  and  receive  a  judgment  based  on  scientific  and  operational  factors  within  a 
specific  and  reasonable  timeframe.  And  this  should  all  be  done  in  an  economically- 
viable  manner. 

My  experience  confirms  that  this  requires  a  legislative  mandate  to  require  the  pri- 
maiy  government  agencies  concerned  with  the  dredging  process,  including  the  EPA, 
DOT,  the  Corps  of  Engineers,  NOAA  and  the  Fish  and  Wildlife  Service..just  to  name 
a  few.. .to  coordinate  tneir  activities  so  as  to  assure  that  channels  in  not  just  the 
Port  of  New  York  and  New  Jersey,  but  in  all  of  our  country's  harbors,  are  dredged 
to  the  depths  that  these  vessels  require  in  order  to  operate  at  optimum  capacities. 

It  is  also  important  that  you  realize  that  dredging  and  disposal  cannot  stop  while 
such  solutions  are  sought.  Even  if  the  solutions  take  years  to  implement,  we  cannot 
just  close  down  in  the  meantime.  The  business  community  cannot  face  more  in- 
stances of  shipping  lines  diverting  their  cargo  and/or  applicants  withdrawing  their 
permit  applications  because  of  the  impossibility  of  their  meeting  the  criteria  set  by 

f;ovemment  to  an  extent  beyond  their  financial  or  other  means.  The  environmental 
actors  can  be  satisfied  within  reason  without  choking  off  the  highways  of  water 
borne  commerce  that  feed  and  fuel  our  nation's  ports  and  inland  industries  and  pop- 
ulations. They  are  a  prime  key  to  our  national  competitiveness  in  an  era  of  keen 
rivalry  for  international  markets. 

Mr.  Chairman,  I  implore  you  and  the  members  of  this  Committee  to  give  this 
matter  the  strong,  meaningful  and  expeditious  attention  and  action  that  have  be- 
come absolutely  necessary,  inasmuch  as  the  normal  executive  and  administrative 
avenues  of  approach  have  proven  inadequate  and  unstable,  and  the  bureaucracy 
plain  and  simply  is  unable  to  recognize  and  react  to  the  consequences  of  not  permit- 
ting technology.  K  this  situation  is  allowed  to  continue,  it  will  only  get  worse  as  the 
silt  accumulates  and  generates  even  greater  and  more  costly  predicaments  that  in 
time  will  be  beyond  reversal  and  correction,  what  we  need  is  a  clear,  lucid  reason- 
able and  effective  national  policy  on  dredging  that  has  the  backing  of  the  Con- 
gress...and  to  which  it  gives  unmistakable  direction  and  expediency.  Attached  also 
is  a  recent  article  by  James  Capo,  President  of  the  New  York  Shipping  Association. 
Mr.  Chairman,  thank  you  for  this  opportunity  to  address  the  Committee  on  a  mat- 
ter of  the  greatest  importance  to  our  port  and,  I  believe,  to  all  Americans. 
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Chronology  of  PN/E  Dredging  Permit 


Meeting  w/Coms  on  PN/E  Febmary  15,  1990 

Sampling  Plan  Meeting  w/Corps  March  9,  1990 

Sampling  Plan  obtained  from  Corps  April  5,  1990 

PA  submits  Formal  Application  to  Corps  April  11,  1990 

Original  Corps  Permit  expires  May  6,  1990 

Meet  w/NJDEPE  to  confirm  Testing  Protocol  June  25,  1990 

Letter,  Corps  to  ENSECO  Lab,  requesting  June  19,  1990 

QA  data  prior  to  initiation  of  28  day  test 

First  Bulk  Sediment  Test  Results  available  June  26,  1990 
for  Corps  (Reaches  B  &  D) 

PA  submits  Bulk  Sediment  Data  to  NJDEPE  July  11,  1990 

PA  inspects  Labs  (S.  Solomon)  July  12,  1990 

Bulk  Sediment  Analyses  formally  submitted  to  July  3,  1990 

Corps;  PA  requests  go-ahead  to  start  28  day 

test 

PA  submits  additional  information  (boring  logs)  July  23,  1990 

which  Corps  requested  as  a  result  of  the  7/3/90 

submission 

PA  compiles  data  summary  sheets  of  data  supplied  on  August  17,  1990 

7/23/90,  which  Corps  had  requested 

Corps  provides  PA  with  approved  sampling  schemes  September  6,  1990 

&  concurrence  to  start-up  28  day  testing 

PA  requests  EPA's  concurrence  w/Corps'  September  7,  1990 

28  day  sampling  plan;  PA  meets  with  EPA,  gets 
verbal  ok 

EPA  forwards  written  concurrence  September  11,  1990 

Port/Eng.  Dept.  give  Materials  Div.  formal  September  20,  1990 

authorization  to  proceed  w/28  day  testing 

PA  submits  concurrence  (EPA/Corps)  to  NJDEPE  September  20,  1990 

PA  staff  meet  at  ENSECO  facility  to  discuss  October  1,  1990 

discrepancies  in  the  report 

PA  notifies  ENSECO  to  repf-at  28  day  test  November  21,  1990 

PA  submits  Bioassay  data  (except  for  28  day  January  4,  1991 

tests)  to  the  Corps 

Corps  sends  comments  to  PA  regarding  1/4/91  February  15,  1991 

submittal 
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Results  of  28  day  re-test  (see  1 1/21/90) 
verbally  reported  to  PA  by  ENSECO 

PA  submits  response  to  Corps  comments  of 
2/15/90  and  submits  28  day  data 

PA  submits  formal  application,  with  all 
test  results,  to  NJDEPE 

NJDEPE  Permit  expires 

Corps  requests  additional  information  (to 
PA  3/19/91  submittal)  on  the  data 

PA  responds  to  Corps'  4/29/91  comments 

Corps  requests  additional  "clarification"  of 
the  data 

Corps  requests  additional  "clarification"  of 
the  data 

PA  responds  to  Corps'  5/22  and  5/30  comments 

PA  submits  draft  Risk  Assessment  (EA)  report 
to  Corps 

NJDEPE  issues  permit  with  no  barge  overflow 

PA  responds  to  NJDEPE  barge  overflow 
restriction 

Corps'  WES  provides  comments  on  EA  Report 

Interagency  DIOXIN  Steering  Committee  meets 

Corps  provides  new  sampling  plan  for 
re-testing  of  Reach  A 

Corps  issues  30  day  public  notice  for 
Reaches  B,  C  &  D,  states  that  Interim 
Guidelines  for  Dioxin  have  been  established 
(25  pptr.  w/capping) 

Corps  issues  public  notice  announcing  a 
public  hearing  (to  be  closed  3/6/92) 

Corps  issues  public  notice  which  extends 
comment  period  to  3/16/92 

Public  Hearing  held 

End  of  comment  period 


March  14,  1991 

March  19,  1991 

March  27,  1991 

April  4,  1991 
April  29,  1991 

May  9,  1991 

May  22,  1991 

May  30,  1991 

June  13,  1991 
June  19,  1991 

July  I,  1991 
July  25,  1991 

August  6,  1991 
September  31,  1991 
November  15,  1991 

November  25.  1991 

January  24,  1992 

February  21,  1992 

February  24,  1992 
March  16,  1992 
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Corps/EPA  agree  on  interim  guidelines  for 
dioxin  disposal 

PA  responds  to  EDF  June  1992  Critique  of  PA 
Report  and  EDF  3/16/92  comments  on  Public 
Notice 

PA  responds  to  Public  Notice/Hearing  comments 

Letter,  EPA  to  PA  stating  further  criticism 
of  Risk  Assessment 

Later,  EDF  to  Corps/EPA  questioning  interim 
criteria,  need  for  EIS  (dioxin),  baseline 
data  at  Mud  Dump,  more  public  noticing 

Letter,  EDF  to  PA  still  questioning  interim 
criteria  and  Risk  Assessment 

Memo  PA,  indicating  Corps  wants  a  dioxin 
pre-tested  material  or  sand  cap 

Letter,  EPA  to  PA  requesting  further  coordination 
on  Risk  Assessment  Information 

Letter,  PA  to  Corps  formally  requesting 
modification  of  PN/PE  application  to  use 
Ambrose  as  second  source  c^ 

Letter,  NJDEPE  to  PA  modifying  NJDEPE 
Permit  to  include  overflow  monitoring 

Letter,  PA  to  NJDEPE,  accepting  the  10/8/92 
NJDEPE  permit  modification 

PA  submits  Reach  A  re-test  data  to  Corps 

Corps  issues  Supplemental  Public  Notice  for 
Ambrose  cap 

EDF  letter  to  Corps/EPA/NJDEPE/DEC/PA 
requesting  EIS  related  to  dioxin,  PHC's 
and  cumulative  effect  of  sand  mining 

F&WS  letter,  to  Corps  requesting  extension 
of  comment  period  on  cap  to  1 2/9/92 

Memo,  PA  announcing  meeting  to  be  held 
between  PA/Corps/EPA/NJDEPE/EDF 

Letter,  Corps  to  PA  transmitting  comment 
letters  from  cap  supplemental  Public  Notice 


March  11,  1992 
June  24,  1992 

June  18-26,  1992 
July  13,  1992 

July  29,  1992 

August  10,  1992 
September  11,  1992 
September  25,  1992 
October  6,  1992 

October  8,  1992 

October  9,  1992 

October  14,  1992 
October  19,  1992 

November  4,  1992 

November  18,  1992 
November  20,  1992 
November  24,  1992 
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PA  submits  formal  application  for  Reach  A 


Letter,  EPA  to  Corps  approving  Management  & 
Monitoring  Plan  at  Mud  Dump 

Letter,  USF«feWS  to  Corps  stating  objections 
to  permit  and  referring  to  elevation 
procedures  in  event  of  Corps'  issuance  of 
the  permit 

PA  responds  to  cap  Public  Notice  comments 
(other  than  12/9/92  USF&WS  letter) 

Letter,  EPA  to  Corps  renegging  on  the  25  pptr. 
criteria 

Letter,  EDF  to  Corps/EPA  mimicing  EPA  letter 
of  12/31/92 

Corps  issues  permit  for  500,000  cubic  yards 

Letter,  EDP  to  Corps/EPA/DEP  raising 
volume/testing  issue 

Letter,  EPA  to  Corps  mimicing  EDF  letter  of 
1/1 1/93  and  renegging  on  ocean  disposal 

Letter,  PA  to  EPA  defending  volume/testing 
issue 

Letter,  Corps  to  PA  suspending  permit 


November  19,  1992 
December  4,  1992 
December  9,  1992 

December  9,  1992 

December  31,  1992 

January  4,  1993 

January  6,  1993 
January  11,  1993 

January  13,  1993 

January  13,  1993 

January  14,  1993 
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CHRONOLOGY  OF  PN/ELIZABETH  DREDGING  PERMIT  CONTINUED 


Letter,  EDF  to  Corps  objecting  to 
volume  of  material  and  seeking 
re-testing  of  dredged  material 

Letter,  Pa  to  Corps  requesting  meeting 
on  January  19,  1993  to  discuss  permit 


January  13,  1993 


January  15,  1993 


Letter,  Corps  to  PA  notifying  Pa  that 
Corps  and  EPA  are  available  to  meet 
on  January  27,  1993 

Letter,  PA  to  EPA  aflinning  volumes 
to  be  dredged 

PA  meets  with  Corps/EPA 

EPA  2-day  Conference  on  Dredging 
and  Disposal  of  NY/NJ  Harbor  Sediments 

Letter,  EDF  to  EPA  raises  bio- 
accumulation  issue  throughout 
harbor  and  criticizes  criteria 
level  of  10  ppt 

Letter,  NMFS  to  EPA  raises  Endangered 
Species  Act  issue 

Corps  and  Port  Authority  meeting  to 
clarify  outstanding  issues  raised 
during  suspension  and  January  27,  1993 
meeting 

Congressional  Forum  on  dredging 

Letter,  PA  to  Coast  Guard  requesting 
review  of  safe  berth  depth  for  facility 

Letter,  EPA  to  Corps  specifies 
conditions  that  have  to  be  met  for 
re-issuance  of  permit  for  Reaches  B 
and  C,  while  Reach  D  is  acceptable 
without  further  testing 

Letter,  EDF.  to  Corps  requesting  a 
meeting  and  opposing  EPA's  decision 
not  requiring  additional  testing  for 
Reach  D 


January  15,  1993 

January  26,  1993 

January  27,  1993 
January  27,  28,  1993 

January  29,  1993 

February  2,  1993 
February  4,  1993 

February  5,  1993 
February  9,  1993 

February  12,  1993 


February  17,  1993 
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CHRONOLOGY  OF  PN/ELIZABETH  DREDGING  PERMIT  CONTINUED 


Letter,  Corps  of  PA  requiring  alt 
Reaches  to  be  tested  for  dioxin  using 
same  methods  as  in  1990 

Letter,  PA  to  EPA  seeking  clarification 
and  sign-off  on  sampling  and  testing 
protocols 

Letter,  Corps  to  NMFS  answering 
Endangered  Species  Act  issue 

Letter,  PA  to  Corps  (copy  EPA) 
transmitting  dioxin  re-test  results 

Letter,  PA  to  Corps  (copy  EPA) 
transmitting  TOC  test  results 

Letter,  PA  to  Corps  (copy  EPA) 
clarifying  weight  basis  used  for 
dioxin  sediment  characterization 

Letter,  NMFS  to  Corps  responding 
to  Corps  March  5,  1993  letter  on 
the  ESA  issues 


February  18,  1993 

February  24,  1993 

March  5,  1993 
March  12,  1993 
March  17,  1993 
March  19,  1993 

March  23,  1993 
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Letter,  EPA  to  Corps,  approving 
material  for  ocean  disposal  based  on 
the  dioxin  re-test  results.   However, 
EPA  likewise  directed  the  Corps  to  resolve 
concerns  of  the  National  Marine  Fisheries 
Service  regarding  endangered  species  at 
the  Mud  Dump  site 

NMFS  issues  biological  opinion  on 
Endangered  Species  Aa  resulting  in 
special  conditions  to  be  incorporated 
into  the  upcoming  reissued  permit. 

Reinstatement  of  permit  by  the  Corps. 

Suit  filed  by  Clean  Ocean  Action  against 
the  Corps. 

Commencement  of  E)redging 

Issuance  of  order  by  Judge  Debovoise 
regarding  further  testing,  regulations 
and  Green  Book  procedures 

Completion  of  dredging 

Commencement  of  capping. 

Commencement  of  surveys. 

Commencement  of  fmal  capping. 

Completion  of  capping. 

Commencement  of  surveys  by  Corps. 

Filing  of  briefs  with  Court. 


March  29,  1993 


May  6,  1993 

May  26,  1993 
June  1,  1993 

June  2,  1993 
July  6,  1993 

July  7,  1993 
July  12,  1993 
September  12,  1993 
September  17,  1993 
October  13,  1993 
October  16,  1993 
October  29,  1993 
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FACT  SHEET:  PN/PE  Marine  Terminal,  Reach  "A"  02/03/95 


Project  Description; 

Maintenance  dredging  of  approximately  30,000  cubic  yards  from 
selected  berths  (#'s  10,12,21)  within  Reach  A  that  are  absolutely 
necessary  to  a  minimum  depth  of  35  feet  MLW  with  2  feet 
overdepth.   Permit  application  would  be  modified  to  reflect 
interpier  disposal  at  Berths  18,  20  &  22  instead  of  the 
previously  proposed  alternative  of  ocean  disposal. 

Status : 

09/10/93  --   PA  Environmental  Engineering  memo  estimated  upland 

disposal  of  dredged  material  from  Reach  A  would  cost 

between  2.7  and  5.4  million  dollars. 
10/04/93  --   Letter  to  Corps  requesting  concurrence  with  interim 

plan  (interpier  disposal  at  selected  berths)  for 

dredged  material  within  Reach  A.   NJDEP  was  sent 

similar  letter.   Through  verbal  communication.  Corps 

indicated  that  they  would  not  respond  to  this 

request . 
10/15/93  --   NJDEP  contacted  (B.  Piel)  regarding  interim 

proposal.  No  response  from  NJDEP  to  date. 
11/04/93  --   PGAD  memo  to  Port  Department  requesting  more 

detailed  information  regarding  disposal  and 

containment  of  dredged  material . 
08/17/94  --   Port  Department  and  PGAD  meet  to  discuss  dredging 

with  interpier  disposal. 
09/27/94  --   PGAD  memo  to  Port  Department  expressing  concern  over 

the  lack  of  proposing  containment  methods  in 

conjunction  with  interpier  disposal  permit 

modification. 
11/15/94  --   Port  Department  and  PGAD  meet.   Agreement  on  the 

inclusion  of  containment  in  permit  modification 

request  has  not  been  reached. 
12/28/94  --   Port  Department  and  OEPM  meet.   PGAD  to  prepare 

permit  modification  requests  to  Corps  and  NJDEP.   No 

containment  will  be  proposed  up  front  by  the  Port 

Authority. 


Actions : 

Port  Department  to  provide  PGAD  with  new  condition  survey, 
drawings  and  volume  computations.   PGAD  will  prepare  requests  to 
modify  Corp's  permit  application  No.  92-15710-OD  from  ocean 
disposal  to  interpier  disposal  and  NJDEP' s  existing  Waterfront 
Development  Permit  and  Water  Quality  Certification. 
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Mr.  Gekas.  Mr.  Chairman. 

STATEMENT  OF  AL  WENGER,  WENGER  FEEDS,  AND  CHAIRMAN 
OF  THE  BOARD,  EGG  ASSOCIATION  OF  AMERICA 

Mr.  Wenger.  Thank  you.  The  Egg  Association  of  America  rep- 
resents more  than  75  percent  of  the  egg  production  in  the  North- 
eastern United  States,  and  we  do  appreciate  the  opportunity  to 
comment  on  H.R.  9's  title  VH  deaHng  with  regulatory  impact  anal- 
yses. This  is  a  matter  of  very  great  importance  to  our  indfustry  and 
we  have  had  some  recent  experience  that  may  be  helpful  in  your 
consideration  of  this  legislation. 

In  1990,  the  USDA  issued  an  emergency  regulation  commonly  re- 
ferred to  as  the  "See  traceback  regulation"  to  control  the  growing 
incidence  of  human  outbreaks  caused  by  the  bacteria  salmonella 
enteritidis  (SE)  in  fresh  shell  eggs.  This  regulation  was  written  by 
the  USDA  after  consulting  with  industry  and  other  Federal  agen- 
cies. We  agreed  with  the  procedures  called  for  in  the  regulation 
and,  although  we  disagreed  with  the  determination  that  it  was  not 
a  major  rule,  we  saw  the  need  to  move  ahead  with  control  meas- 
ures as  quickly  as  possible. 

After  a  year  of  operating  under  the  regulation,  it  was  clear  that 
the  regulation  was  not  getting  the  desired  results;  namely,  reduc- 
ing the  number  of  outbreaks  of  human  illness  attributed  to  this 
bacteria.  Moreover,  we  were  learning  that  this  problem  was  quite 
a  bit  larger  and  more  complex  than  originally  thought.  For  exam- 
ple, more  than  3  billion  eggs  have  been  diverted  from  their  normal 
markets,  several  millions  of  chickens  have  been  disposed  of,  and  at 
least  one  company  has  gone  out  of  business.  Yet  we  had  not 
learned  anything  about  controlling  salmonella  enteritidis  and  we 
could  see  no  end  to  the  problem. 

In  1992,  after  a  yearlong  discussion  among  industry,  government 
and  several  universities,  we  developed  a  voluntary,  cooperative 
field  research  program  called  the  Salmonella  Enteritidis  Pilot 
Project.  It  was  from  this  effort  a  huge  store  of  new  scientific  infor- 
mation emerged  that  has  proven  much  of  the  original  thinking  an- 
tiquated and  in  some  areas  simply  wrong. 

The  voluntary  approach  has  worked.  In  1964,  the  SE  outbreaks 
were  little  more  than  half  of  those  experienced  in  previous  years. 
Other  voluntary  programs  following  the  protocol  of  the  SE  pilot 
project  have  been  started  in  New  England,  New  York,  and  Califor- 
nia. However,  the  mandatory  traceback  regulation  continues.  There 
appears  to  be  no  incentive  to  return  to  the  regulation  and  abolish 
all  that  is  now  found  to  be  costly  and  ineffective.  The  assumption 
that  only  a  few  flocks  would  be  involved  was  wrong.  The  protocol 
in  the  regulation  is  outdated. 

These  mistakes  are  costing  egg  producers  millions  of  dollars  by 
requiring  a  choice  between  flock  depopulation  and  diversion  of  high 
quality  eggs  from  premium  to  discounted  markets  where  eggs  are 
unnecessarily  broken  and  pasteurized. 

There  are  four  important  lessons  to  be  learned  from  this  real 
world  case.  First,  impact  statements  are  important  in  determining 
whether  the  proposed  regulation  will  cause  more  harm  than  good. 
We  should  change  or  do  away  with  those  regulations  whose  impact 
proves  to  be  greater — or  the  benefit  less — ^than  predicted  in  the 
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statement.  If  the  determination  that  no  impact  statement  was  re- 
quired proves  wrong,  the  agency  should  review  cost  versus  benefits. 

We  recognize  that  impact  statements  are  not  simple  applications 
of  known  quantitative  representations.  The  world  changes.  The 
problems  that  we  address  are  dynamic  in  nature  and  so  too  are  the 
costs  that  are  related  in  the  regulatory  impact.  This  bill  should  re- 
quire a  periodic  revisiting  of  the  premise  posed  and  the  supporting 
analysis. 

Secondly,  H.R.  9  calls  for  a  description  of  any  alternative  ap- 
proaches that  were  considered.  I  believe  that  government's  first  ap- 
proach to  a  problem  should  be  the  coordination  of  voluntary,  coop- 
erative programs  before  concluding  that  a  regulation  is  required. 
Our  experience,  involving  several  agencies,  found  that  type  of  pro- 
gram to  be  much  more  efficient  and  effective  than  the  uncompro- 
mising hammers  of  broad,  mandatory  requirements.  The  market- 
place provides  an  extremely  strong  incentive  for  industry  to  do  the 
rirfit  thin^  if  the  economic  process  is  permitted  to  operate. 

Regulations  must  be  science  based  as  well  as  economical.  We 
should  not  regulate  based  strictly  on  theory.  As  assumptions  prove 
incorrect,  regulations  must  be  revisited  for  change  or  for  cancella- 
tion. 

And  finally,  regulations  should  enforce  proven  standards  and 
practices.  This  is  the  legitimate  purpose  of  a  regulation.  They 
should  not  be  used  to  compel  industry  to  carry  out  actions  that  are 
ineffective  or  have  no  unknown  consequences. 

We  thank  the  committee  for  taking  the  time  to  look  into  this 
matter  of  impact  statements.  Industry  truly  has  in  its  best  inter- 
ests to  do  what  is  best  for  our  customers.  Sometimes,  especially 
under  very  difficult  circumstances,  we  need  government's  nelp  in 
finding  solutions.  I  believe  it  is  better,  much  better,  to  join  with 
government  in  fighting  a  problem  that  is  facing  both  of  us  than  it 
IS  to  fight  government  because  of  a  bad  regulation.  It  would  be  my 
hope  that  tnis  bill  would  encourage  such  cooperation  before  regula- 
tion is  necessary. 

Thank  you. 

Mr.  Gekas.  Thank  you.  Your  written  statement  will  be  accepted 
for  the  record  without  objection. 

[The  prepared  statement  of  Mr.  Wenger  follows:] 

Prepared  Statement  of  Al  Wenger,  Wenger  Feeds,  and  Chairman  of  the 
Board,  Egg  Association  of  America 

Egg  Association  of  America  represents  more  than  75%  of  the  egg  production  of  the 
northeastern  U.S.  and  we  appreciate  the  opportunity  to  comment  on  H.R.  9's  Title 
Vn  dealing  with  regulatory  mfipact  analyses.  This  is  a  matter  very  important  to  our 
industry  and  we  have  some  recent  experience  that  may  help  your  consideration  of 
this  legislation. 

In  1990,  USDA  issued  an  emergency  regulation  (9  CFR  82  Docket  No.88-161), 
commonly  referred  to  as  the  "Se  trace  Sack  regulation"  to  control  the  growing  inci- 
dence of  human  outbreaks  caused  by  the  bacteria  Salmonella  enteritidis  (Se)  in 
fresh  eggs.  This  regulation  was  written  by  USDA  after  consulting  with  industry  and 
other  Federal  agencies.  We  agreed  with  the  procedures  called  for  in  the  regulation 
and,  although  we  disagreed  with  the  determination  that  it  was  not  a  major  rule, 
we  saw  the  need  to  move  ahead  with  control  measures. 

After  a  year  of  operating  under  the  regulation,  it  was  clear  that  the  regulation 
was  not  getting  the  desired  results — namely  reducing  the  number  of  outbreaks  of 
human  illness  attributed  to  this  bacteria.  Moreover,  we  were  learning  that  the  prob- 
lem was  larger  and  more  complex  than  originally  thought.  For  example,  more  than 
3  billion  eggs  have  been  diverted  from  their  normal  markets,  several  million  birds 
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have  been  disposed  of,  and  one  company  went  out  of  business — yet  we  had  not 
learned  anything  about  controlling  SE.  We  could  see  no  end  to  the  problem. 

In  1992,  after  year-long  discussion  among  industry,  government,  and  several  uni- 
versities, we  developed  a  voluntary,  cooperative  field  research  program  called  the 
SE  FHlot  Project.  More  than  7  million  egg  laying  hens  have  been  enrolled  for  the 
purposes  of  testing  eggs  and  the  layer  house  environment,  and  for  reviewing  man- 
agement and  scientific  procedures.  From  this  effort  a  huge  store  of  new  scientific 
information  emerged  that  has  proven  much  of  the  originalthinking-antiquated  and 
in  some  areas  simply  wrong. 

The  voluntary  approached  worked.  In  1994  Se  outbreaks  were  little  more  than  a 
half  of  those  experienced  in  previous  years.  To  date  there  has  not  been  a  single  con- 
firmed incidence  of  a  flock  enrolled  in  the  SE  Pilot  Project  being  implicated  in  an 
outbreak.  Other  voluntary  programs,  following  the  protocol  of  the  SE  F*ilot  Project, 
have  been  started  in  New  England,  New  York,  and/California. 

However,  the  mandatory  trace  back  program  continues.  There  appears  to  be  no 
incentive  to  return  to  the  reflation  and  abolish  all  that  is  now  found  to  be  costly 
and  inefTective.  The  assumption  that  only  a  few  flocks  would  be  involved  was  wrong. 
The  protocol  in  the  regulation  is  outdated.  The  regulation  is  unfair  in  that  being 
implicated  in  an  outbreak  depends  more  on  food  preparation  procedures  than  on  the 
producers'  practices.  These  mistakes  are  costing  egg  producers  millions  of  dollars  by 
requiring  a  choice  between  flock  depopulation  or  ojversion  of  high  quality  eggs  from 
premium  to  discounted  markets  where  the  eggs  are  unnecessarily  oroken  and  pas- 
teurized. 

There  are  four  important  lessons  to  be  learned  this  real  world  case. 

First,  impact  statements  are  important  in  determining  whether  the  proposed  reg- 
ulation will  cause  more  harm  than  good.  We  should  change  or  do  away  with  regula- 
tions whose  impact  proves  to  be  greater — or  the  benefit  less — than  predicted  in  the 
statement.  If  the  determination  that  no  impact  study  was  required  proves  wrong, 
the  agency  should  review  costs  versus  benefits.  We  must  recognize  that  impact 
statements  are  not  simple  applications  of  known  quantitative  representations.  The 
world  changes — the  problems  we  address  are  dynamic  in  nature — and  so  too  are  the 
costs  related  to  the  regulatory  impact.  This  bill  should  require  a  periodic  revisiting 
of  the  premises  posed  and  supporting  analyses. 

Secondly,  H.R.  9  calls  for  (paragraph  7004(cX8))  a  description  of  any  alternative 
approaches  that  were  considered.  I  believe  that  government's  first  approach  to  a 
problem  should  be  the  coordination  of  voluntary,  cooperative  programs — before  con- 
cluding that  a  regulation  is  required.  Our  experience,  involving  several  agencies, 
found  such  programs  to  be  much  more  efficient  and  effective  than  the  uncompromis- 
ing hammers  of  broad,  mandatory  requirements.  The  marketplace  provides  an  ex- 
tremely strong  incentive  for  industry  to  "do  the  right  thing"  if  the  economic  process 
is  permitted  to  operate. 

Regulations  must  be  science-based  as  well  as  economical.  We  should  not  regjulate 
based  only  on  theory.  As  assumptions  prove  incorrect,  regulations  must  be  revisited 
for  change  or  cancellation. 

Finally,  regulations  should  enforce  proven  standards  and  practices.  This  is  the  le- 
gitimate purpose  of  a  regulation.  They  should  not  be  used  to  compel  industry  to 
carry  out  actions  that  are  ineffective  or  have  unknown  consequences. 

We  thank  the  Committee  for  taking  the  time  to  look  into  this  matter  of  impact 
statements.  Industry  truly  has  in  its  oest  interests  to  do  what  is  best  for  our  cus- 
tomers. Sometimes,  especially  under  very  difficult  circumstances,  we  need  govern- 
ment's help  in  finding  solutions. 

I  do  believe  it  is  better,  much  better,  to  join  with  government  in  fighting  the  prob- 
lem facing  us  both  than  to  fight  government  because  of  a  bad  regulation.  It  would 
be  my  hope  that  this  bill  would  encourage  such  cooperation  before  regulation  is  nec- 
essary. 

Mr.  Gekas.  And  now  Mr.  Dunkelberger. 

STATEMENT  OF  EDWARD  DUNKELBERGER,  GENERAL 
COUNSEL,  NATIONAL  FOOD  PROCESSORS  ASSOCLVTION 

Mr.  Dunkelberger.  Thank  you,  sir. 

My  name  is  Ed  Dunkelberger.  I  am  general  counsel  for  the  Na- 
tional Food  Processors  Association.  We  very  much  appreciate  this 
opportunity  to  testify  today  on  title  VII  of  H.R.  9,  and  in  particular 
on  the  regulatory  impact  analysis  requirements  that  would  be  in- 
corporated by  reference  into  the  Administrative  Procedure  Act. 
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If  I  mav,  I  will  merely  highlight  my  written  statement. 

More  than  20  years  ago,  at  the  1974  Agriculture  and  Food  Eco- 
nomic Conference  called  by  the  White  House,  this  association  pro- 
posed that  for  all  new  government  controls  that  the  benefits  be 
evaluated  in  terms  of  their  real  cost  to  the  economy  and  consumers. 
The  association  and  its  members  were  thus  quite  gratified  that 
shortly  after  the  1974  economic  summit,  President  Ford  promul- 
gated the  first  Executive  order  to  require  consideration  of  the  cost 
impact  of  all  major  regulations. 

NFPA,  of  course,  welcomed  these  and  subsequent  directives  re- 
quiring agencies  to  undertake  a  regulatory  impact  analysis  for 
major  rules.  The  principal  shortcoming  of  these  Executive  orders, 
however,  has  been  that  agency  compliance  with  the  requirements 
of  these  orders  has  not  been  subject  to  iudicial  review  proceedings 
initiated  by  those  who  would  be  affected  in  some  way  by  the  regu- 
lations. 

As  we  read  section  7004  of  title  VII,  the  requirement  of  a  regu- 
latory impact  analysis  for  proposed  and  final  rules  would  be  incor- 
porated by  reference  into  section  553  of  the  APA.  Accordinglv,  an 
agencVs  compliance  with  the  RIA  requirement  would,  we  submit, 
be  subject  to  the  same  degree  of  judicial  review  that  is  applicable 
to  the  other  procedural  requirements  of  the  APA, 

In  order  to  avoid  any  possible  misunderstanding  in  this  regard, 
however,  we  propose  that  the  regulatory  impact  analysis  require- 
ments described  in  section  7004  be  written  directly  into  section  553 
of  the  APA. 

I  heard  Ms.  Katzen's  testimony  and  I  recognize  there  is  some 
concern  about  this  judicial  review  approach.  Maybe  it  will  take 
some  tinkering,  but  we  emphasize  and  make  clear  in  our  statement 
that  without  judicial  review  you  get  exactly  what  you  have  now, 
and  that  is  lipservice  by  government  agencies  to  the  regulatory  im- 
pact analysis  requirement. 

We  propose  that  one  additional  factor  be  considered  for  inclusion 
in  the  RIA.  President  Reagan's  Executive  Order  12630,  I  think  is- 
sued on  the  same  day  as  his  regulatory  impact  analysis  order,  re- 
quires that  Federal  agencies  evaluate  the  extent  to  which  their  reg- 
ulatory actions  will  adversely  affect  constitutionally  protected  prop- 
erty rights. 

The  required  agency  consideration  of  "takings,"  as  it  is  known  in 
constitutional  jargon,  has  heightened  the  public  awareness  of  the 
extent  to  which  government  actions  can  deprive  citizens  of  valuable 
property  interests.  We  urge  that  section  7004  be  amended  to  re- 
quire that  the  RIA  identify  the  takings  implications  of  each  pro- 
posed maior  rule. 

We  understand  later  parts  of  H.R.  9  address  to  some  extent  the 
takings  issue,  but  those  subsequent  titles  of  the  bill  do  not  address 
the  need  in  the  RIA  itself  for  the  takings  issues  to  be  identified. 

Our  conclusion  that  a  regulatory  impact  analysis  requirement 
should  be  embodied  in  the  APA  itself  is  perhaps  best  illustrated  by 
a  fairly  recent  experience  of  the  food  industry  in  a  massive  rule- 
making proceeding  undertaken  by  the  Food  and  Drug  Administra- 
tion to  implement  the  Nutrition  Labeling  and  Education  Act  of 
1990.  In  publishing  rules  to  implement  NLEA,  FDA  undertook 
compliance  with  the  Executive  order  still  in  effect.  President  Rea- 
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gan's  Executive  order,  by  publishing  a  20-page  regulatory  impact 
analysis  of  the  proposed  food  labeling  rules.  The  rules  themselves 
with  their  preamble  took  literally  hundreds  of  pages  in  the  Federal 
Register. 

This  association  presented  comments  setting  forth  the  basis  for 
our  conclusion  that  FDA  had  substantially  imaerestimated  the  food 
industry's  costs  of  complying,  and  we  proposed  regulatory  alter- 
natives that  would  lessen  the  massive  burden  on  the  industry  and 
ultimately  on  the  cost  to  consumers.  FDA's  final  analysis  took  some 
account  of  the  food  industry's  submission,  but  we  remain  convinced 
that  the  cost  to  industry  and  the  public  would  significantly  exceed 
FDA's  estimates,  and  I  think  experience  has  proven  that  out. 

Of  even  greater  concern,  however,  was  FDA's  failure  to  coordi- 
nate its  regulatory  impact  analysis  with  many  of  the  provisions  in 
the  final  regulations.  For  example,  in  the  final  regulatory  impact 
analysis,  FDA  retained  its  exaggerated  estimate  of  the  health  bene- 
fits in  terms  of  saved  lives  that  would  result  from  health  claims  on 
food  labels,  claims  that  would  familiarize  consumers  with  the 
health  issues  raised  by  various  food  constituents  so  that  people 
could  improve  their  diets. 

FDA  made  several  billion  dollar  estimates,  or  multibillion-dollar 
estimates  in  terms  of  benefits  from  these  health  claims  on  food  la- 
bels. But,  in  fact,  the  restrictive  approach  it  took  in  its  regulations 
severely  restricted  the  viability  of  health  claims  on  food  labels.  This 
total  disconnect  between  the  regulatory  impact  analysis  and  the 
rules  themselves  was  apparently  of  little  concern  to  FDA  since 
there  was  no  statutory  basis  for  an  industry  challenge  to  the  valid- 
ity of  the  analysis. 

Enactment  of  title  VII  amendments  would  make  clear  to  agencies 
that  they  can  no  longer  give  lipservice  to  a  cost-benefit  analysis 
and  proceed  to  promulgate  rules  that  fly  in  the  face  of  that  analy- 
sis. 

Another  more  current  example  of  the  need  for  imposing  an  RIA 
requirement  by  statutory  directive  in  the  APA,  rather  than  by  a 
toothless  Executive  order,  is  the  proposal  just  published  by  the 
Food  Safety  and  Inspection  Service  of  the  USDA  to  adopt  a  massive 
new  regulatorv  regime  for  the  meat  and  poultry  industries.  This 
will  cost,  by  their  estimate,  over  $2  billion  to  the  industries,  and 
that,  of  course,  is  their  conservative  estimate. 

In  view  of  the  very  substantial  cost  impact  that  this  rulemaking 
will  have  on  industry  and  consumers,  it  is  vitally  important  that 
USDA  be  held  accountable  for  preparing  a  comprehensive  and  fac- 
tually supportable  regulatory  impact  analysis.  The  enactment  of 
title  VII  of  H.R.  9  will  significantly  help  to  assure  that  result. 

Finally,  one  issue  not  addressed  in  the  regulatory  provisions  of 
the  bill,  and  which  we  believe  deserves  consideration  by  Congress 
at  an  early  date,  is  the  growing  concern  about  what  has  come  to 
be  known  as  government  oy  consent  decree.  This  issue  was  flagged 
by  Congressman  Mcintosh  in  his  statement. 

Under  this  practice,  Federal  agencies  may  seek  to  perpetuate 
their  regulatory  programs  well  into  the  future  by  entering  into  con- 
sent decrees  in  order  to  settle  litigation  with  private  parties.  Since 
such  a  consent  judgment,  which  is  merely  rubber  stamped,  or  vir- 
tually rubber  stamped  by  a  judge,  becomes  binding  upon  the  agen- 
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cy  and  the  public,  the  agency  is  not  free  to  change  it  because  it  be- 
comes a  binding  judgment.  Thus,  the  agency  that  signs  the  consent 
agreement  and  its  successors  in  future  administrations  are  totally 
helpless  to  change  it. 

We  respectfully  request  that  this  committee  consider  in  the  near 
future  an  amendment  to  the  APA  that  would  prohibit  any  agency 
from  agreeing  to  and  would  prohibit  the  court  from  approving  a 
consent  judgment  that  would  impose  upon  the  agency  the  obliga- 
tion to  take  any  rulemaking  or  further  action  more  than  18  months 
after  the  consent  judgment  is  entered. 

The  sole  intent  of  this  amendment  is  to  prevent  an  agency  from 
unreasonably  constraining  its  own  future  discretion  and  that  of  its 
successors  by  agreeing  with  a  private  party  plaintiff  to  a  consent 
judgment  that  imposes  judicially  enforceable  obligations  and  dead- 
lines on  the  agency  well  into  the  future. 

Again,  we  very  much  appreciate  this  opportunity  to  testify  on 
title  VII. 

Mr.  Gekas.  Your  statement  will  be  accepted  without  objection  for 
the  record. 

Mr.  DUNKELBERGER.  Thank  you. 

[The  prepared  statement  of  Mr.  Dunkelberger  follows:] 

Prepared  Statement  of  Edward  Dunkelberger,  General  Counsel,  National 
Food  Processors  Assoclvtion 

My  name  is  Edward  Dunkelberger.  I  am  General  Counsel  for  the  National  Food 
Processors  Association  (NFPA).  NFPA  is  the  science-based  association  of  the  food  in- 
dustry whose  500  members  manufacture  the  nation's  processed  packaged  fruits  and 
vegetables,  juices  and  drinks,  meat  and  poultry,  and  specialty  products. 

NFPA  very  much  appreciates  this  opportunity  to  testify  today  on  Title  11  of  H.R. 
9,  and  in  particular  on  the  Regulatory  Impact  Analysis  (RIA)  reauirements  that 
would  be  incorporated  by  reference  into  the  Administrative  Procedure  Act  (APA). 
This  Association  has  been  a  vigorous  advocate  of  meaningful  regulatory  reform  for 
many  years.  Indeed,  more  than  20  years  ago,  at  the  1974  Agriculture  and  Food  Eco- 
nomic Conference  called  by  the  White  House,  NFPA  proposed  that  for  all  new  gov- 
ernment controls  the  "benefits  be  evaluated  in  terms  of  their  real  cost  to  the  econ- 
omy and  consumers,"  and  that  Congress  enact  legislation  "establishing  a  mechanism 
by  which  the  consumer  cost  of  any  proposed  program  can  be  determined  and  bal- 
anced against  the  benefits  to  be  achieved." 

The  Association  and  its  members  were  thus  quite  gratified  that  shortly  after  the 
1974  Economic  Summit,  President  Ford  promulgated  Executive  Order  11821  to  re- 
quire inflation  impact  statements  for  all  major  regulations  and  legislative  proposals, 
including  consideration  of  the  cost  impact  of  such  proposals,  their  effect  on  produc- 
tivity and  competition,  and  their  effect  on  supplies  of  important  products.and  serv- 
ices. Succeeding  executive  orders,  promulgated  by  every  president  thereafter,  have 
built  upon  these  principles  to  require  preparation  of  regulatory  impact  analyses  for 
proposed  and  final  regulations  identified  as  having  major  economic  consequences  to 
the  general  economy,  or  for  individual  industries,  geographic  regions,  or  levels  of 
government. 

NFPA  of  course  welcomed  these  directives  requiring  agencies  to  undertake  a  regu- 
latory impact  analysis  for  major  rules.  We  came  to  realize,  however,  that  the  effec- 
tiveness of  these  orders  would  fall  far  short  of  their  intent  unless  agencies  could 
somehow  be  held  accountable  for  their  failure  to  comoly.  A  United  States  Court  of 
Appeals  held  that  persons  adversely  affected  by  a  final  rule  could  not  object  to  such 
action  on  the  grounds  that  the  agencv  did  not  adequately  comply  with  the  reauire- 
ments of  President  Ford's  Executive  Order.  Subsequent  executive  orders  refined  and 
made  more  explicit  the  RIA  requirement,  but  each  of  them  provided,  in  essentially 
identical  terms,  that  "this  Order  is  intended  only  to  improve  the  internal  manage- 
ment of  the  Federal  government,  and  is  not  intended  to  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at  law  by  a  party  against  the  United  States, 
its  agencies,  its  officers  or  any  person."  {See,  e.g.,  E.O.  12291,  1 9.) 

In  view  of  our  concern  that  the  absence  of  effective  judicial  review  would  severely 
undercut  any  meaningful  impact  that  these  executive  orders  might  have  upon  agen- 
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cy  action,  NFPA  undertook  to  draft,  propose  and  support  legislation  that  would 
write  a  regulatory  analysis  reauirement  directly  into  the  Administrative  Procedure 
Act.  For  example,  NFPA  testified  before  Senate  and  House  Committees  in  1979  in 
support  of  regulatory  reform  legislation,  spelling  out  in  some  detail  the  provisions 
that  we  believed  should  be  included  in  such  amendments.  Attached  to  this  state- 
ment is  a  1979  summary  of  the  NFPA  testimony  on  HJR.  3263,  detailing  the  regu- 
latory analysis  provisions  that  we  believed  to  oe  necessary  for  meaningful  regu- 
latory reform.  The  Conunittee  will  see  that  there  is  a  remarkable  similarity  between 
the  provisions  that  we  urged  for  adoption  in  1979,  and  many  of  the  provisions  that 
are  included  in  Title  VII  of  H.R.  9. 

It  is  important  to  make  clear,  as  we  did  in  the  1970*8,  that  NFPA's  support  for 
the  inclusion  of  regulatory  analysis  provisions  in  the  Administrative  Procedure  Act 
is  not  intended  to  undercut  the  effectiveness  of  federal  statutes  and  regulations  de- 
signed to  protect  public  health  and  safety.  Accordingly,  we  have  never  urged  that 
a  cost-benefit  analysis  requirement  be  imposed  in  such  a  way  as  to  override  the 
health  and  safety  standard  written  into  a  number  of  laws  and  regulations. 

We  have  proposed,  however,  that  Congress  might  require  something  more  than 
merely  directing  that  agencies  prepare  and  publish  a  regulatory  impact  analysis. 
For  example,.we  have  supported  legislation  directing  that  federal  agencies  carenilly 
consider  during  the  rulemaking  process  the  direct  and  indirect  effects  of  federal 
rules  on  the  private  sector  and  state  and  local  governments.  A  requirement  that 
agencies  "carefully  consider"  these  effects  would  obviously  not  require  that  agencies 
give  inappropriate  emphasis  to  economic  effects  or  costs.  Quite  clearly  agencies 
would  remain  obliged  to  give  effect  to  the  statutory  standards  contained  in  the  law 
which  they  are  implementing.  If  the  statute  in  question  contains  standards  that 
allow  for  consideration  of  economic  or  technological  feasibility,  or  similar  public  in- 
terest factors,  then  the  RIA  would  contribute  significantly  to  the  final  agency  deci- 
sion. On  the  other  hand,  the  economic  consequences  of  a  health  or  safety  regulation 
would  not  be  intended  to  override  or  impinge  on  the  fundamental  statutory  purpose, 
but  the  agency  would  be  required  to  analyze  projected  economic  effects  ana  to  give 
these  some  consideration  in  developing  regulatory  priorities,  formulating  specific  re- 
quirements, choosing  among  alternative  approaches,  and  establishing  deadlines.  We 
do  not  propose  that  a  cost-benefit  ratio  or  risk -benefit  standard  be  made  applicable 
to  every  regulation,  but  only  that  agencies  be  required  to  determine  the  projected 
economic  consequences  of  major  rules,  and  to  give  consideration  to  these  con- 
sequences when  the  statute  in  question  can  be  reasonably  interpreted  to  authorize 
that  approach. 

Accordingly,  we  urge  that  the  Committee  give  serious  consideration  to  including 
in  proposed  new  subsection  553(0  of  the  APA,  as  it  would  be  added  by  section  7004 
of  1  itle  Vn,  a  requirement  that  agencies  not  only  prepare  a  regulatory  impact  anal- 
ysis for  proposed  and  final  major  rules,  but  that  the  agency  give  careful  consider- 
ation to  the  analysis  in  formulating  its  final  rule.  This  approach  would  preserve  the 
safety  and  health  standards  embodied  in  many  federal  statutes,  and  at  the  same 
time  assure  that  costs  and  other  economic  consequences  will  be  given  at  least  some 
consideration  in  the  development  of  final  rules. 

As  I  have  said,  the  principal  shortcoming  of  the  executive  orders  that  have  re- 
quired some  form  of  cost-benefit  analysis  since  1974  has  been  that  agency  compli- 
ance with  the  reqpirements  of  these  orders  has  not  been  subject  to  judicial  review 
in  proceedings  initiated  by  those  who  will  be  affected  in  some  way  by  the  regula- 
tions. As  we  read  section  7004  of  Title  VII,  the  requirement  of  a  regulatory  impact 
analysis  for  proposed  and  final  rules  would  be  incorporated  by  reference  into  section 
553  of  the  Administrative  Procedure  Act.  Accordingly,  an  agency's  compliance  with 
the  RIA  requirement  would,  we  submit,  be  subject  to  the  same  degree  of  judicial 
review  that  is  applicable  to  the  other  procedural  requirements  of  the  APA.  For  ex- 
ample, courts  have  remanded  final  regulations  in  the  course  of  judicial  review  when 
they  found  that  the  agency  statement  of  basis  and  purpose  required  by  the  APA  was 
inadecpiate,  inaccurate,  or  in  some  other  way  failed  to  provide  the  necessary  expla- 
nation and  support  for  the  rule.  In  the  same  way,  we  believe  that  failure  of  an  agen- 
cy to  comply  adequately  with  the  requirements  for  a  regulatory  impact  analysis 
spelled  out  in  section  7004  of  Title  VII  would  warrant  a  remand  of  the  regulations 
by  the  reviewing  court. 

In  order  to  avoid  any  possible  misunderstanding  in  this  regard,  however,  we  pro- 
pose that  the  regulatory  impact  analysis  requirements  described  in  section  7004  be 
written  directly  into  section  553  of  the  Administrative  Procedure  Act.  We  have  no 
objection  to  giving  statutory  effect  to  President  Reagan's  Executive  Order  12291,  as 
provided  in  section  7004,  but  we  respectfully  submit  that  the  importance  of  the  RIA 
requirements  warrants  their  direct  inclusion  in  the  APA.  In  this  way  it  would  be 
absolutely  clear  that  the  preparation  of  a  fully  complying  RIA  is  a  procedural  re- 
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quirement  imposed  by  the  APA  directly  upon  agencies,  and  for  which  they  may  be 
held  accountaole  in  the  course  of  judicial  review  of  final  rules. 

The  regulatory  impact  analysis  requirements  prescribed  in  section  7004  appear  to 
us  to  be  appropriate  for  consideration  in  the  promulgation  of  m^or  rules.  The  list 
of  factors  is  considerably  more  detailed  than  tnose  contained  in  F'resident  Reagan's 
Executive  Order,  but  we  do  not  believe  that  they  would  impose  an  undue  burden 
on  federal  agencies.  The  core  of  the  RIA  will  continue  to  be  the  assessment  of  the 
costs  and  benefits  expected  to  result  from  adoption  of  the  rule,  and  that  obligation 
is  currently  imposed  by  executive  order. 

We  propose  that  one  additional  factor  be  considered  for  inclusion  in  the  RIA. 
President  Reagan's  Executive  Order  12630  of  March  15,  1988  requires  that  federal 
agencies  evaluate  the  extent  to  which  their  regulatory  actions  will  adversely  affect 
constitutionally  protected  property  rights.  The  required  agency  consideration  of 
"takings"  has  neightened  tne  pubuc  awareness  of  the  extent  to  which  government 
actions  can  deprive  citizens  of  valuable  property  interests.  We  ui^e  that  section 
7004  be  amended  to  require  that  the  RIA  identity  the  takings  implications  of  each 
proposed  major  rule. 

Other  provisions  of  Title  VII  should  contribute  significantly  to  the  effectiveness 
of  the  re^latory  impact  analysis  requirement.  Of  particular  importance  is  section 
7005,  which  would  prohibit  an  agency  from  adopting  a  major  rule  unless  the  final 
regulatory  impact  analysis  is  approved  in  writing  by  the  Director  of  the  Office  of 
Management  and  Budget  or  by  his  desi^ee.  It  is  vitally  important  that  major  rules 
that  will  significantly  impact  the  public  be  subject  to  centralized  review  and  ap- 
proval at  the  White  House  level.  Judicial  review  can  play  an  important  part  in  as- 
suring that  agencies  will  meet  their  obligations  to  comply  with  the  RIA  recjuirement, 
but  considerable  Utigation,  cost  and  delay  can  well  be  avoided  if  agencies  under- 
stand that  they  must  first  demonstrate  compliance  to  the  Office  of  Management  and 
Budget  before  proceeding  to  publish  a  final  rule.  It  will  be  substantially  more  effi- 
cient if  the  agencies  understand  that  they  must  comply  in  the  first  instance  with 
the  regulatory  impact  analysis  requirements,  and  an  effective  0MB  review  should 
plav  an  important  role  in  that  regard. 

We  also  support  section  7007,  which  requires  that  the  Director  of  0MB  submit 
a  report  to  Congress  within  two  years  after  the  date  of  enactment  of  Title  VTI,  con- 
taining an  analysis  of  rulemaking  procedures  and  of  the  impact  of  those  rules  and 
procedures  on  the  regulated  pubfic  and  the  regulatory  process.  This  should  assure 
that  all  three  branches  of  the  federal  government — the  executive,  the  judicial,  and 
the  legislative — wUl  play  an  important  role  in  overseeing  the  rulemaking  process  of 
federal  agencies. 

NFPA  also  supports  the  requirement  in  section  7002  that  agencies  publish  an  ad- 
vance notice  of  proposed  rulemaking  at  least  90  days  before  publishing  a  proposed 
rule.  This  notice  will  assure  that  those  who  will  be  affected  by  a  proposed  regulation 
will  be  given  adequate  prior  notice,  along  with  an  explanation  of  the  necessity  and 
reasonableness  of  the  rule,  a  description  of  the  conditions  that  the  rule  will  address 
and  how  they  will  be  affected  by  the  rule,  and  a  description  of  alternative  ap- 
proaches that  might  be  considered. 

NFPA  also  supports  the  requirements  of  section  7003  that,  upon  the  request  of 
a  substantial  number  of  interested  persons,  agencies  must  hold  a  public  hearing  on 
a  proposed  rule.  We  understand  that  this  hearing  would  be  informal  in  nature,  but 
it  would  provide  an  opportunity  for  those  interested  in  or  affected  by  the  rule  to 
make  their  views  pubhc  and  to  benefit  from  the  testimony  of  others  at  the  hearing. 
We  also  support  tne  provision  that  would  provide  for  an  additional  30-day  period 
for  comment,  when  requested  by  a  significant  number  of  persons.  In  general,  agen- 
cies have  been  willing  to  provide  such  extensions,  but  this  practice  has  not  been  uni- 
versally observed.  It  is  not  unusual  for  an  agency  to  spend  a  considerable  amount 
of  time  in  developing  a  rule,  and  then  to  provide  only  a  brief  period  for  comment 
by  those  who  would  be  directly  affected. 

Ineffectiveness  of  Current  Regulatory  Impact  Analysis  Requirements 

NFPA's  conclusion  that  a  regulatory  impact  analysis  requirement  should  be  em- 
bodied in  the  Administrative  Procedure  Act  is  perhaps  best  illustrated  by  a  fairly 
recent  experience  of  the  food  industry  in  a  massive  rulemaking  proceeding  under- 
taken by  the  Food  and  Drug  Administration  (FDA)  to  implement  the  Nutrition  La- 
beling and  Education  Act  of  1990  (NLEA).  In  November  of  1990  Congress  enacted 
comprehensive  amendments  to  the  Federal  Food,  Drug,  and  Cosmetic  Act  to  require 
nutrition  labeling  on  virtually  all  foods,  to  define  and  regulate  the  use  of  terms 
characterizing  the  amount  of  nutrients  in  foods,  and  to  authorize  truthful  and  sub- 
stantiated statements  on  labels  concerning  the  relationship  between  a  particular  nu- 
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trient  in  the  food  and  a  disease.  FDA  was  directed  to  publish  proposed  implement- 
ing regulations  no  later  than  November  of  1991-,  and  final  regulations  no  later  than 
November  of  1992.  FDA  substantially  met  the  first  deadline  by  publishing  proposed 
regulations  with  explanatory  preambles  in  many  hundreds  of  pages  in  the  Federal 
Register  of  November  27,  1991.  The  agency  undertook  compliance  with  Executive 
Order  12291  by  publishing  a  20-page  regulatory  impact  analysis  of  the  proposed 
food  labeling  rules,  and  sohcited  comments  on  the  rules  and  on  the  RIA. 

NFPA  undertook  a  conscientious  efTort  to  estimate  total  food  industry  cost  of  com- 
plying with  the  new  regulations,  including  administrative  costs,  food  nutrition  anal- 
ysis costs,  label  redesign  costs,  capital  costs,  label  inventory  losses,  and  printing 
costs.  The  NFPA  comments  on  the  RIA  set  forth  the  basis  for  our  conclusion  that 
FDA  had  substantially  under-estimated  the  food  industry's  costs  of  complying  with 
the  NLEA,  and  we  proposed  regulatory  alternatives  that  would  lessen  the  massive 
burden  on  the  industry. 

FDA's  final  RIA  took  some  account  of  the  food  industiVs  submissions,  but  we  re- 
mained convinced  that  the  costs  to  industry  and  the  public  would  significantly  ex- 
ceed FDA's  estimates.  Of  even  greater  concern,  however,  was  FDA's  failure  to  co- 
ordinate its  RIA  with  many  of  the  provisions  in  the  final  regulations.  For  example, 
in  its  discussion  of  benefits  in  the  RIA,  FDA  stated  that  much  of  the  benefits  of  the 
NLEA  regulations  would  depend  on  how  health  claims  are  regulated.  56  Fed.  Reg. 
60869.  A  more  permissive  regulatory  approach  to  health  claims  would  result  in 
more  nutritious  diets  and  in  greater  benefits  in  terms  of  estimate  life-years  saved. 
A  more  restrictive  approach  would  discourage  health  claims  on  food  labels  and  thus 
have  less  impact  on  consumer  health. 

The  paradox  embodied  in  the  RIA  accompanying  the  final  rules  was  that  FDA  re- 
tained its  exaggerated  estimate  of  health  benefits  in  the  final  RIA,  but  adopted  an 
extremely  restrictive  approach  in  its  regulation  of  health  claims.  This  total  dis- 
connect between  the  RIA  and  the  rules  themselves  was  apparently  of  little  concern 
to  FDA,  since  there  was  no  statutory  basis  for  an  industry  challenge  to  the  validity 
of  the  RIA.  Enactment  of  the  Title  Vll  amendments  would  make  clear  to  agencies 
that  they  can  no  longer  give  lip  service  to  a  cost-benefit  analysis  and  proceed  to  pro- 
mulgate rules  that  fly  in  the  face  of  that  analysis. 

Another  more  current  example  of  the  need  for  imposing  an  RIA  requirement  by 
statutory  directive  in  the  APA  rather  than  by  executive  order  is  the  proposal  just 
published  by  the  Food  Safety  and  Inspection  Service  of  the  Department  of  Agri- 
culture to  adopt  a  massive  new  regulatory  regime  for  the  meat  and  poultry  indus- 
tries. The  USDA  regulatory  impact  analysis  estimates  total  costs  of  over  two  and 
a  Quarter  billion  dollars  and  total  benefits  of  between  six  and  twenty-four  billion 
dollars.  In  view  of  the  very  substantial  cost  impact  that  this  rulemaking  will  have 
on  industry  and  consumers,  it  is  vitally  important  that  USDA  be  held  accountable 
for  preparing  a  comprehensive  and  factually  supportable  regulatory  impact  analysis. 
The  enactment  of  Title  VII  of  HJl.  9  will  significantly  help  to  assure  that  result. 

Proposed  Additional  Amendment  to  the  Administrative  Procedure  Act 

NFPA  fully  understands  the  need  for  each  of  the  Committees  considering  various 
aspects  of  H.R.  9  to  complete  final  action  as  quickly  as  possible  on  provisions  subject 
to  their  jurisdiction.  One  issue  not  addressed  in  the  regulatory  provisions  of  the  bill, 
and  which  we  believe  deserves  consideration  by  Congress  at  an  early  date,  is  the 
growing  concern  about  what  has  come  to  be  known  as  "government  by  consent  de- 
cree." Under  this  practice,  federal  agencies  may  seek  to  perpetuate  their  regulatory 
prop-ams  well  into  the  future  by  entering  into  consent  decrees  in  order  to  settle  liti- 
gation with  private  parties.  The  effect  oi  these  decrees,  which  are  approved  by  the 
court  and  issued  as  binding  judgments,  may  be  to  commit  the  agency  to  undertake 
extensive  administrative  proceedings  on  a  prescribed  schedule  over  a  number  of 
years.  Such  a  consent  judgment,  once  issued,  binds  the  agency  to  compliance,  even 
though  agency  policy  may  change  with  new  administrations  or  otherwise. 

We  respectfully  submit  that  this  Committee  consider  in  the  near  future  an 
amendment  to  the  APA  that  would  prohibit  any  agency  from  proposing,  agreeing  to, 
or  submitting  to  the  court,  and  would  prohibit  the  court  from  approving,  a  consent 
judgment  that  would  impose  upon  the  agency  the  obligation  to  take  any  rulemaking 
or  lurther  action  more  tnan  18  months  after  the  consent  judgment  is  entered.  In- 
deed, we  would  go  further  to  provide  that  no  consent  judgment  entered  between 
January  1,  1995  and  January  20,  1997,  could  impose  any  obligation  on  any  agency 
to  take  any  such  action  afler  the  latter  date. 

This  amendment  would  in  no  way  restrict  the  authority  of  a  court  to  enter  a  judg- 
ment in  a  fully  litigated  case  that  would  require  agency  action  afler  the  prescribed 
times.  In  addition,  the  amendment  would  impose  no  restrictions  on  the  discretion 
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of  an  agency  to  establish  lawfially  authorized  schedules  and  deadlines  for  future 
agency  action,  subject  to  the  authority  of  the  agency  subsequently  to  modify  such 
schedules  and  deadlines  through  appropriate  administrative  procedures. 

The  sole  intent  of  the  amendment  is  to  prevent  an  agency  from  unreasonably  con- 
straining its  fjture  discretion  and  that  of^its  successors  by  agreeing  with  a  private 
party  plaintiff  to  a  consent  judgment  that  imposes  judicially  enforceable  obligations 
and  deadlines  on  the  agency  well  into  the  future. 

Proposed  Amendment  to  the  Administrative  Procedure  Act 
Add  a  new  section  to  read  as  follows: 

In  any  civil  proceeding  (1)  to  compel  agency  action  unlawfully  withheld 
or  unreasonably  delayed,  or  (2)  for  judicial  review  of  agency  action,  the 
agency  shall  not  propose,  agree  to,  or  submit  to  the  court,  and  the  court 
shall  not  approve,  a  consent  judgment  that  would  impose  upon  the  agency 
any  obligation  to  initiate,  continue  or  complete  rulemaking  proceedings,  or 
to  take  any  other  agency  action  more  than  18  months  after  the  date  that 
the  consent  judgment  is  entered,  and  in  no  event  shall  a  consent  judgment 
entered  after  January  1,  1995  and  before  January  21,  1997,  impose  any 
such  obligation  on  the  agency  to  take  any  such  action  after  January  20, 
1997. 

Mr.  Gekas.  Mr.  Maher,  on  the  question  of  the  appUcation  that 
you  and  your  colleagues  in  the  same  enterprise  would  file  for  a  per- 
mit for  dredging,  you  complain  that  in  one  instance,  and  properly 
so,  that  it  took  3  years,  I  believe,  for  all  of  the  ramifications  of  that 
application  to  be  completed  before  you  were  permitted  to  dredge;  is 
that  correct? 

Mr.  Maher.  That  is  correct. 

Mr.  Gekas.  If  we  were  to  adopt  this  act,  I  am  wondering  how  we 
could  have  helped  you  back  then.  Follow  me  for  a  moment,  in  filing 
the  application,  you  still  have  to  go  through  a  bureaucracy,  giving 
judicial  review  and  doing  some  of  the  salutary  things  we  do  in  this 
bill  and  in  our  whole  concept,  unless  you  can  disabuse  me  of  this, 
would  not  have  helped  you;  unless  we  had  a  process  whereby  we 
would  speed  up  the  evaluating  process  in  the  particular  agency, 
like  the  Army  Corps  of  Engineers  or  EPA  or  whoever  else  might 
be  involved.  Do  you  follow  what  I  am  saying? 

How  would  have  H.R.  9,  or  an  updated  version  of  the  regulatory 
flexibility  and  analysis,  helped  you  back  then? 

Mr.  Maher,  Well,  there  are  numerous  issues  that  came  up  dur- 
ing this  process.  Different  agencies  had  different  interpretations  of 
regulations.  There  were  changes  in  standards  that  were  applied 
over  the  course  of  the  3  years.  There  was  nothing  that  someone 
seeking  a  permit,  and  in  the  case  of  the  Port  of  New  York  and  New 
Jersey,  it  is  the  port  authority  that  actually  seeks  the  permits.  We 
as  tenants  do  not  go  through  the  process  ourselves  but  we  are  the 
beneficial  users  of  the  facility. 

But  it  was  the  confusion  and  the  changing  of  standards  that  im- 
pacted the  regulatory  process,  and  it  would  seem  to  me  if  the  regu- 
latory agencies  had  to  use  some  sort  of  a  cost-impact  analysis  or 
other  type  of  business-related  evaluation  of  their  procedures,  that 
the  process  could  be  streamlined  and  the  standards  could  have 
been  determined  long  before  the  permits  were  being  processed, 

Mr.  Gekas.  One  benefit  I  would  see  automatically,  as  counsel  is 
pointing  out,  that  perhaps  the  various  agencies  involved  in  evaluat- 
ing the  apphcation  that  you  would  be  filing  would  check  with  each 
other  and  coordinate  their  own  requirements  so  that  they  would 
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not  be  creating  hurdles  for  you.  I  see  that.  However,  I  do  not  see 
how 

Mr.  Maher.  There  is  also  the  problem  of  the  change  of  stand- 
ards. For  instance,  at  the  beginning  of  the  process  the  acceptable 
levels  of  dioxin  contaminants  in  the  dredge  material  was  25  parts 
per  trillion.  But  by  the  time  the  permits  were  to  be  issued,  the 
standard  had  changed  to  10  parts  per  trillion.  And  that  caused  a 
substantial  delay  in  the  process. 

Mr.  Gekas.  All  right.  But  I  am  saying  if  our  rules  had  been  in 
existence  then,  that  would  have  launched  a  cost  analysis,  benefits 
analysis;  isn't  that  so? 

Mr.  Maher.  Yes. 

Mr.  Gekas.  And  I  suppose  that  would  not  have  happened  over- 
night even  in  our  best  circumstance. 

Mr.  Maher.  Of  course  this,  as  I  realize,  is  not  a  forum  discussing 
the  dredging  issue  per  se,  but  if  there  had  been  cost-benefit  analy- 
sis, the  standards  that  were  finally  determined  might  very  well 
have  been  different,  because  the 

Mr.  Gekas.  That  is  what  I  was  getting  at. 

Mr.  Maher.  The  standards  that  are  being  applied  are  different; 
they  are  standards  that,  I  think  in  other  circumstances,  in  other 
cases,  would  be  deemed  to  be  somewhat  excessively  stringent. 

Mr.  Gekas.  When  they  issued  this  mud  proportion  thing  that  you 
were  talking  about? 

Mr.  Maher.  Yes. 

Mr.  Gekas.  If  our  bill  had  been  in  existence,  would  you  have 
been  in  a  position,  or  your  colleagues,  to  challenge  that  at  that 
time? 

Mr.  Maker.  Yes,  I  would  think  so. 

Mr.  Gekas.  Is  that  what  you  are  seeking — the  opportunity  to 
challenge  these  superficially,  artificially  imposed  standards? 

Mr.  Maher.  Yes,  to  challenge  early  in  the  process  and  not  later 
in  the  process  when  the  process  becomes  delayed. 

Mr.  Gekas.  So  that  if  you  had  been  able  to  do — so  at  the  outset 
of  the  promulgation  of  those  standards  and  regulations,  when  the 
time  came  for  your  permit,  it  might  have  been  done  in  a  week? 

Mr.  Maher.  Yes,  right. 

Mr.  Gekas.  The  application  for  your  permit? 

Mr.  Maher.  Yes. 

Mr.  Gekas.  That  is  what  we  are  driving  at;  that  is  what  we  are 
talking  about  here. 

Mr.  DUNKELBERGER.  Could  I  interrupt  a  minute,  Mr.  Chairman? 
Ms.  Katzen's  testimony  suggested  that  to  get  a  sweetener  approved 
by  the  FDA,  you  would  have  to  go  through  this  process. 

Mr.  Gekas.  That  is  exactly  correct. 

Mr.  DUNKELBERGER.  And  your  bill  is  carefully  crafted.  It  talks 
about  rulemaking  and  general  rulings  of  future  applicability.  In 
this  example,  if  you  have  an  agency  setting  the  standards  broadly, 
then  that  is  where  the  cost-benefit  analysis  would  be  useful.  When 
you  get  down  to  giving  a  particular  license  and  permit,  those  are 
excluded  by  the  definition  in  the  Administrative  Procedure  Act 
from  rulemaking.  So  you  are  not  going  to  have  to  have  cost-benefit, 
detailed  cost-benefit  analysis  every  time  you  have  a  permit  or  li- 
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cense  issued.  That  way  the  process  can  work  quite  rationally,  I 
think. 

Mr.  Gekas.  All  right.  Mr.  Hubner,  you  also  are  willing  to  endorse 
what  we  are  doing  here  for  what  is  called  a  major  change? 

Mr.  Hubner.  ABsolutely. 

Mr.  Gekas.  Yes,  at  the  same  time  you  would  like  to  see  some  of 
the  criteria  for  involvement  lowered,  that  is,  to  $100,000,  I  think 
you  say? 

Mr.  Hubner.  Anything  that  brings  government  closer  to  the  peo- 
ple. Congressman. 

Mr.  Gekas.  My  gosh,  we  should  end  the  testimony  with  that. 

Mr.  Wenger,  I  wanted  to  ask.  That  regulation  which  caused  you 
that  much  trouble  but  which  you  solved  with  your  colleagues  in  the 
industry  and  so  forth.  That  is  still  on  the  books;  is  it  not? 

Mr.  Wenger.  That  is  correct,  it  is,  and  we  are  still  bound  by  it, 
and  despite  the  fact  the  agencies  we  are  dealing  with  would  love 
to  disavow  it. 

Mr.  Gekas.  If  we  pass  this  legislation,  that  regulation  would  still 
be  on  the  books? 

Mr.  Wenger.  We  would  like  to  encourage  that  this  legislation  in- 
clude a  revisiting  so  that  as  science  continually  catches  up  to  or 
unveils  nuances  that  they,  too,  would  be  able  to  be  incorporated 
into  the  old  regulation. 

The  regulation  as  originally  written  was  done  in  our  best  intent, 
both  ours  and  the  Federal  agencies.  Our  problem  is  that  as  science 
has  continued  to  move  on,  as  we  have  learned  new  management 
practices,  the  difficulty  is  going  back  and  revisiting  that  regulation, 
as  it  is  almost  impossible  to  revisit  the  regulation  to  determine — 
in  this  case  we  were  denied  a  major  rule,  when  in  fact  we  discov- 
ered the  scope  of  the  problem,  it  turned  out  to  be  one  that  would 
have  qualified  for  a  major  rule. 

Mr.  Gekas.  I  regret  to  announce  my  own  visceral  reaction  to 
that.  I  do  not  believe  we  would  be  empowered  with  the  passing  of 
this  to  revisit  all  these  regulations,  including  the  mud  thing  or  the 
egg  thing  or  anything.  We  are  really  talking  about  prospectively 
proceeding  to  forestall  the  imposition  of  new  and  heavier  and 
weightier  types  of  regulations. 

I  guess  the  forum  for  trying  to  revisit  a  past  regulation  is  for 
Congress  to  pass  a  statute  dealing  with  that  subject  matter  specifi- 
cally or  reordering  the  agency  to  promulgate  new  regulations  or  to 
remove  old  regulations.  I  do  not  think  we  address  that  directly 
here.  In  fact,  I  know  we  do  not.  But  that  does  not  mean  we  are 
not  cognizant  of  the  problem.  In  other  words,  if  we  pass  this  tomor- 
row, Mr.  Wenger,  that  regulation  that  is  so  odious  to  you  is  still 
on  the  books.  ^ 

Mr.  Wenger.  That  is  correct.  But,  again,  back  to  a  third  or  final 
point  to  be  made  is  that  regulations  should  enforce  proven  stand- 
ards of  practices,  which  is  what  my  colleague  to  my  left  has  said. 
When  we  have  these  standards  and  practices  that  are  not  proven 
and  they  change,  we  run  into  major  problems  with  regulations  that 
were  written  for  a  previous  time  when  we  have  a  dynamic  market- 
place that  we  are  involved  in. 

Mr.  Gekas.  And  one  assertion  I  want  to  make  to  Mr. 
Dunkelberger  for  his  information,  the  subject  matter  of  the  takings. 
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about  which  you  were  concerned,  is  in  title  IX  of  H.R,  9,  which  is 
in  another  subcommittee.  One  of  our  big  tasks  is  to  coordinate  all 
of  the  various  titles  with  the  committees  that  are  working  on  those 
separately.  But  we  want  you  to  know  your  concern  will  be  noted. 

Let  me  ask  you  this,  do  vou  intend  to  testify  before  the  commit- 
tee— when  do  they — on  Friday? 

Mr.  DUNKELBERGER.  I  will  have  to  check  with  the  association  to 
see  if  they  have  that  in  mind. 

Mr.  Gekas.  If  not,  I  would  be  willing  to  carry  a  written  state- 
ment from  your  organization  to  the  committee. 

Mr.  DUNKELBERGER.  Certainly. 

Mr.  Gekas.  So  that  we  can  tie  in  your  concern  there. 

Mr.  DUNKELBERGER.  Let  me  make  clear,  if  I  may,  Mr.  Chairman. 
That  title  deals  with  when  people  will  be  entitled  to  compensation 
from  the  Government  for  a  taking.  All  I  am  proposing  here  is  that 
the  regulatory  impact  analysis  identify  provisions  in  proposed  rules 
which  themselves  would  result  in  the  taking. 

In  the  NLEA  rules,  for  example,  they  were  written  in  such  a  way 
as  to  deprive  some  people  from  being  able  to  continue  a  brand 
name,  which  they  had  a  great  deal  of  goodwill  in.  That  clearly  re- 
sults in  a  taking  under  established  law,  but  FDA  felt  free  to  brush 
off  that  claim.  We  think  at  least  the  RIA  should  flag  takings  issues, 
and  that  is  all  we  are  asking  of  this  committee  right  now. 

Mr.  Gekas.  We  intend,  insofar  as  we  can,  to  tie  in  all  of  these 
various  titles  so  that  they  will  work  with  one  another.  But,  with 
that,  we  thank  the  panel — no,  excuse  me,  I  do  want  to  relinquish 
some  of  my  time  here  first  to  the  gentleman  from  Rhode  Island,  5 
minutes. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

I  want  to  thank  the  panel  for  their  excellent  testimony.  I  particu- 
larly want  to  greet  Mr.  Hubner,  who  is  a  distinguished  corporate 
citizen  of  my  district  in  Westerly,  Rhode  Island,  and  his  plant  in 
Newburgh  is  about  10  miles  above  my  alma  mater.  West  Point,  so 
I  have  a  close  identity  with  both  locations. 

Mr.  Hubner.  Come  back  and  visit  us. 

Mr.  Reed.  I  would  like  to.  For  a  football  weekend. 

One  of  my  concerns,  and  this  does  not  go  to  any  sort  of  great  the- 
ory but  a  sort  of  homely,  commonsense  approach,  what  is  sauce  for 
the  goose  is  sauce  for  tne  gander;  that  if  we  open  up  these  regu- 
latory impact  statements,  the  cost-benefit  analysis,  and  then  have 
judicial  review,  that  I  would  think  the  environmental  community 
or  the  food  activist  community  would  seize  upon  that  procedure  to 
litigate  copiously  and  extensively  the  very  issues  we  have  talked 
about.  What  is  the  benefits,  what  is  the  cost. 

And  I  think  if  we  go  into  this  regime,  we  have  to  go  in  wide  eyed, 
knowing  this  is  not  going  to  be  just  a  one-way  street  where  regula- 
tions are  going  to  be  taken  off  because  they  do  not  work  anymore 
and  not  promulgated  because  business  has  been  able  to  talk  about 
the  cost  and  benefits. 

In  fact,  Mr.  Wenger,  I  would  suspect  getting  your  regulation  off 
the  books  would  be  harder  if  this  legislation  was  passed,  because 
one  point  that  could  be  contested  would  be  the — I  don't  know  what 
the  appropriate  adversary  group  to  you  is.  Who  could  be  against 
eggs? 
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Mr,  Wenger.  I  would  rather  not  name  any.  I  can't  imagine  who 
they  might  be. 

Mr.  Reed.  I  can't  either,  but  let  us  hypothetically  assume  that 
they  could  choose  to  litigate  extensively  the  cost,  the  benefits,  the 
science,  your  conclusion  about  what  is  the  proper  science.  I  just 
want  to  make  that  point,  because  we  are  all  terribly  sympathetic 
to  the  costs  that  are  imposed  by  regulations  and  Mr.  Maher's 
dredging  example  is  close  to  home. 

Narragansett  Bay  is  in  my  district,  and  we  would  love  to  be  able 
to  dredge  it  to  get  the  ships  from  Halifax  through  Narragansett  to 
North  Kingstown,  RI.  But  I  think  we  should  be  very,  very  conscious 
as  we  go  forward  here  that  this  could  open  up  an  opportunity  for 
a  lot  of  litigation  and  disputation  without  doing  what  you  want  to 
do,  make  regulations  rational  and  effective  and  cost  efficient. 

I  think  I  will  just  rest  there,  Mr.  Chairman. 

Mr.  Gekas.  I  thank  gentleman. 

Does  any  other  Member  seek  recognition?  Gentleman  from  Ohio. 

Mr.  Chabot.  I  have  a  quick  question  for  each  of  you,  gentlemen. 
It  is  a  little  broader  than  the  cost  benefit.  Do  you  have  an  estimate, 
what  percentage,  of  your  profit  is  eaten  up  by  Federal  regulations? 
Let  us  not  worry  about  city  or  State  or  county  at  this  point  but  just 
the  Federal  regulations,  whether  that  be  EPA,  or  whether  it  be 
IRS,  et  cetera,  et  cetera?  I  don't  mean  what  taxes  you  pay  but  I 
am  talking  about  just  the  paperwork  involved.  Do  you  have  an  esti- 
mate of  how  much  you  actually  spend,  not  dollar  amounts  but,  say, 
percentage? 

Mr.  Dunkelberger.  I  can  give  perhaps  one  example.  I  think 
that  is  a  very  difficult  task,  but  the  OSHA  indoor  air  quality  stand- 
ard, I  believe,  would  be  illustrative.  OSHA  itself  estimated  that  the 
lAQ  standard  would  cost  1  percent  of  profits.  Others  have  pointed 
out  that  if  1  percent  of  profits  is  lost  through  one  rule  by  one  agen- 
cy, it  does  not  take  many  agency  actions  to  begin  to  accumulate 
and  add  up. 

I  do  not  know  of  any  rigorous  efforts  to  come  up  with  a  total  cost 
of  regulation,  but  I  bet  it  has  been  done.  If  we  can  identify  any, 
we  will  submit  it  for  the  record. 

Mr.  Wenger.  It  is  a  difficult  question  for  our  industry  to  answer 
because,  if  I  have,  for  example,  half  a  million  chickens,  and  under 
this  regulation  I  am  brought  in  under  this  regulation  because  of  an 
incidence  of  this  bacteria,  it  may  well  affect  as  high  as  20  percent 
of  what  my  operating  costs  may  be.  Maybe  higher.  On  the  other 
hand,  if  I  am  not  brought  in  under  this,  because  I  was  fortunate 
enough  not  to  be  included  because  no  bacteria  was  found  on  that 
premise,  my  operating  cost  would  be  affected  at  something  like  5 
percent. 

I  might  also  mention  in  the  industry  of  agriculture,  when  you  say 
what  percentage  of  your  profits,  you  are  making  a  wide  assumption 
that  there  are  profits. 

Mr.  Chabot.  Right. 

Mr.  Wenger.  The  egg  industry  has,  for  example,  operated  below 
the  profit  level  for  the  last  3  years,  and  the  swine  industry,  which 
we  are  all  so  familiar  with  involved,  has  operated  below  that  line 
of  profitability  for  the  last  2V2  years. 
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Mr.  Gekas.  That  is  why  we  are  trying  to  bring  back  income  aver- 
aging for  them. 

Mr.  Wenger.  Yes,  thank  you. 

Mr.  Maker.  I  really  do  not  know  how  to  answer  that  question. 
In  our  business  we  are  regulated,  of  course,  by  the  Office  of  Safety 
and  Health.  We  are  governed  by  the  Longshoremen  and  Harbor 
Workers  Act  and  of  course,  as  I  have  just  discussed,  we  were  af- 
fected by  EPA  regulations  and  the  Corps  of  Engineers  and  Coast 
Guard  and  a  whole  host  of  others. 

To  say — I  also  agree  with  the  gentleman  on  my  right,  profits  is 
sort  of  an  elusive  thing  in  our  industry  as  well.  Certainly  govern- 
mental regulation  has  a  cost,  and  in  our  industry  it  is  a  significant 
cost,  but  to  put  a  dollar  amount  specifically  on  it  and  even  more 
so  on  unnecessary  regulations  that  are  maybe  too  stringent  is  even 
harder.  But  I  will  certainly  try  and  if  I  can  come  up  with  some- 
thing, I  will  be  happy  to  submit  it. 

Mr.  Chabot.  ok. 

Mr.  HUBNER.  Congressman,  I,  too,  do  not  have  an  exact  estimate 
of  what  it  costs  my  company  in  terms  of  percents  or  actual  dollars. 
I  would  imagine,  from  what  I  can  feel  around  the  offices,  that  there 
are  probably  two  people  on  the  payroll  who  do  nothing  but  take 
care  of  government  filings  and  I  suspect  that  is  part  of  the  regula- 
tions. I  know  it  costs  me  a  quarter  of  a  million  dollars  to  be  fined 
$11,000  by  the  EPA  at  the  end  of  a  6-year  wrangle  on  a  politically 
generated  problem.  So  that  is  not  ongoing,  thank  the  Lord. 

But  I  had  a  small  pile  of  contaminants  to  settle  finally  afler  6 
years  and  the  pile  was  described  in  the  paper  that  I  signed  and  the 
measurement  of  the  pile  and  the  picture  was  given  as  I  looked  at 
it.  I  was  not  that  familiar  with  it.  My  people  were  handling  these 
things.  I  was  outraged  to  find  the  pile  consisted  of  an  18-inch  diam- 
eter circle  IV2  inches  high.  That  is  all. 

Mr.  Chabot.  Thank  you  very  much. 

Mr.  Gekas.  Any  other  Member  seek  recognition?  The  gentleman 
from  Illinois. 

Mr.  Flanagan.  Good  aflemoon,  gentlemen.  Thank  you  for  com- 
ing. 

Mr.  Wenger,  I  have  a  question  for  you.  Who  paid  for  the  SE  pilot 
project? 

Mr.  Wenger.  The  pilot  project  was  paid  by  the  U.S.  Department 
of  Agriculture  to  the  tune  of  about  $4.5  million  over  2V2  to  3  years. 

Mr.  Flanagan.  Who  had  oversight  on  that? 

Mr.  Wenger.  The  U.S.  Department  of  Agriculture,  FSIS. 

Mr.  Flanagan.  And  your  trade  association  has  significant  input 
to  that? 

Mr.  Wenger.  Yes,  we  did.  That  was  an  interagency  effort,  I 
might  also  mention. 

Mr.  Flanagan.  So  you  actually  had  corporate  participation  with 
an  agency  of  the  Federal  Government  accomplishing  a  goal? 

Mr.  Wenger.  That  is  correct.  It  was  a  cooperative  effort  of  an  en- 
tire industry  that  volunteered  a  geographical  part  of  that  industry 
to  serve  as  a  laboratory  for  USDA  to  unveil  the  secrets  that  were 
associated  with  this  bacteria. 

Mr.  Flanagan.  Was  this  an  extraordinary  event? 
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Mr.  Wenger.  Yes,  it  truly  was  an  extraordinary  event  working 
with  agencies  who  were  unable  to  work  with  each  other,  who  were 
threatening  an  industry,  and  by  a  cooperative  effort  we  were  able 
to  bring  everybody  focusing  on  a  problem  and  then  focusing  on  a 
solution  rather  than  looking  at  the  industry  only  providing  a  solu- 
tion, looking  at  a  single  agency  only  providing  a  solution.  We  all 
ended  up  in  the  same  room  and  were  all  held  accountable  for  find- 
ing a  solution  and  then  we  could.  That  was  certainly  one  of  the 
most  difficult  issues  that  had  faced  our  industry  in  the  last  decade, 
which  included  the  losses  of  our  industry  marketing  area. 

Mr.  Flanagan.  I  congratulate  you  by  being  able  to  tweak  the 
Federal  Government  to  create  a  major  issue  where  they  otherwise 
would  not  have.  You  have  accomplished  something  that  few  could. 

The  fact  that  you  can  do  it  stands  as  a  testament  to  the  fact  the 
Government  is  willing  to  accomplish  things.  They  just  need  to  be 
tweaked  accordingly  so  we  do  not  all  look  like  bureaucracy  heretics 
here.  We  all  know  we  can  provide  a  good  service.  They  just  need 
to  be  driven  into  it. 

But  that  brings  me  to  a  question  for  Mr.  Hubner  and  Mr.  Maher. 
Both  of  you  spoke  in  your  testimony  about  government-private  co- 
operation and  perhaps  what  Mr.  Wenger  experienced  is  just  such 
cooperation,  and  for  looking  for  or  perhaps  something  deeper  I  won- 
der if  either  or  both  of  you  could  expand  on  that  in  a  little  bit  in 
light  of  title  VII. 

Mr.  Hubner.  Well,  thank  you.  I  think  we  have  an  opportunity 
somewhere  in  studying  these  regulatory  impact  items  to  seriously 
change  the  way  government  operates  with  its  people.  I  have  stated 
some  of  the  horror-type  stories.  But  why  not,  why  not  take  this  op- 
portunity, happily  brought  about  rather  quickly  last  November,  to 
respond  to  the  needs  of  not  only  businesspeople  but  the  small  tax- 
payers who  are  also  beset  and  upset  with  the  way  Federal  regula- 
tions impinge  upon  their  lives? 

Would  it  oe  so  shocking  to  have  partnerships  of  the  regulators 
with  the  people  who  are  regulated;  that,  let's  say  you  can  think  of 
any  of  the  meeting  times  that  might  be  necessary  or  want  to,  but 
once  a  month,  forever,  at  different  levels  of  the  Government  or  dif- 
ferent levels  of  businesses  or  with  business  associations  with  the 
regulator  for  that,  let's  say,  the  chicken  people  with  chicken  regu- 
lators, textile  people  with  textile  regulators. 

I  only  bring  it  up — I  could  not  flesh  it  out  for  you,  but  with  so 
many  people  thinking  seriously  of  how  to  respond  to  the  constric- 
tions and  the  metal  cobwebs  that  have  been  put  on  growth  in  these 
last  many  years  by  regulations,  it  would  seem  to  me  that  we  could 
come  up  with  something  that  is  quite  happy  to  contemplate. 

Mr.  Flanagan.  I  understand  your  disaffection,  particularly  with 
your  own  difficulty,  and  I  do  realize  that  we  are  talking  about  a 
fundamental  change  from  an  adversarial  role  to  a  cooperative  one. 

Mr.  Hubner.  Indeed. 

Mr.  Flanagan.  Because  it  was  not  designed  to  be  adversarial,  I 
would  bet  that  is  true.  I  bet  it  was  designed  to  be  cooperative  and 
helpful  to  the  business,  to  the  public,  and  to  tEtxpayers  as  well.  I 
was  wondering  if  maybe  either  of  you  had  a  for  instance. 

Mr.  Hubner.  Well,  you  know,  Congressman,  and  Chairman 
Gekas  has  suggested  how  terribly  difficult  it  might  be  to  look  at 
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present  regulations  that  attempt  to  roll  back,  which  I  would  think 
would  be  a  happy  thing,  but  I  know  how  hard  it  would  be.  But  at 
least  possibly  look  at  how  regulations  have  been  implemented  in  an 
adversarial  way  and  attempt  to  at  least  assuage  that  adversarial 
regulation — excuse  me,  adversarial  attitude  without  affecting  the 
regulations. 

Regulations  can  be  good  as  well  as  bad,  we  know  that.  It  is  just 
that  they  have  been  enforced  in  an  adversarial  and  arrogant,  often- 
times, without  due  process  way.  And  it  might  be  a  lot  easier  to  do 
that  than  to  go  after  the  regulations  themselves. 

Mr.  Maker.  As  I  said  before,  our  company  and  our  industry  is 
accountable  to  a  number  of  different  agencies  and  a  number  of  dif- 
ferent types  of  regulatory  processes.  Some  that  do  not  even  exist 
for  others  such  as  the  Waterfront  Commission  of  the  New  York  and 
New  Jersey  Harbor.  And  if  I  understand  your  question,  I  can  think 
of  a  for  instance  where  our  industry  and  our  company  work  very 
well  with,  for  instance,  the  OSHA  department  of  the  Department 
of  Labor. 

Safety  is  very  important  in  our  business.  It  means,  of  course,  the 
health  and  safety  of  the  people  that  work  there  plus  many  dollars 
to  the  industry  itself,  and  we  have  had  great  success  in  working 
with  the  Department  of  Labor  in  that  area;  getting  together  before 
regulations  are  promulgated,  discussing  the  effects  of  the  regula- 
tions and,  of  course,  in  the  end,  when  the  regulation  is  put  forth, 
we  have  to  live  with  it,  whether  we  like  it  or  not,  but  we  believe 
we  have  had  a  lot  of  success  in  that  area. 

I  think  that  the  problem,  at  least  from  my  perspective,  and  I  am 
kind  of  cognizant  of  what  Congressman  Reed  said  before  about  the 
question  of  judicial  review  and  is  title  VII  going  to  create  more  of 
a  monster  than  already  exists.  We  have,  we  already  have  a  lot  of 
judicial  review,  and  now,  in  the  case  of  the  dredging  issue,  we  are 
getting  a  judicial  review  after  the  regulatory  process.  So  that  we 
nave  had  the  situation  where  the  agencies  involved  do  not  seem  to 
be  able  to  get  their  act  together  for  a  couple  of  years  and  when 
they  finally  did  get  their  act  together  then  the  environmental 
groups  go  to  court  and  try  to  stop  whatever  it  is,  whatever  the  per- 
mit is. 

That  is  what  happened  to  us  in  the  Port  of  New  York  and  New 
Jersey.  So  I  would  hope  that  title  VII,  with  its  judicial  review, 
would  require  that  this  process  took  place  before  the  regulation 
was  issued.  So  that  when  the  agencies  did  their  job  and  issued 
their  permits  or  issued  their  determinations  that  the  judicial  re- 
view at  that  point  in  time  would  be  somewhat  limited. 

Mr.  Flanagan.  Thank  you,  gentlemen.  Thank  you,  Mr.  Chair- 
man. 

Mr.  Gekas.  The  gentleman  from  Georgia. 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

I  very  much  appreciated  both  the  oral  and  written  testimony  of' 
the  witnesses  here.  I  think  it  is  very,  very  helpful  to  hear  from 
folks  that  are  answerable  to  the  people,  your  shareholders,  your 
employees,  your  constituents,  your  customers,  and  so  on  and  so 
forth.  I  think  a  lot  of  folks  up  here  in  Washington  sometimes  are 
under  the  impression  or  choose  to  be  under  the  impression  that 
businesses  are  not  accountable  to  the  people  and  you  are. 
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And  I  appreciate  some  of  the  specific  examples  that  you  set  for 
us  here  today  that  illustrate  some  of  the  problems  that  we  are  try- 
ing to  deal  with  here. 

The  question  of  how  to  measure  the  benefit  of  something  in  a 
cost-benefit  analysis  that  we  have  been  speaking  about  is,  obvi- 
ously, somewhat  difficult  to  get  a  handle  on.  I  am  just  wondering 
if  any  of  you  would  have  any  principles  of  measurement  from  your 
own  business  or  industry  that  might  help  us  in  that  regard? 

Mr.  Wenger.  I  might  just  take  a  quick  shot  at  that.  Because  I 
think  someone  else  noted  that  quantifying  costs  is — ^maybe  it  is  not 
simple,  but  at  least  we  can  always  come  up  with  what  the  cost  may 
be.  The  benefit  analysis  is  always  much  more  difficult. 

I  think  I  was  alluding  to  that  in  the  statement,  that  a  lot  of  what 
we  are  talking  about  here  is  not  quantifiable.  And  we  are  talking 
about  benefit — what  is  the  benefit  of  not  losing  the  confidence  of 
a  consumer  over  a  problem  that  can  be  controlled  with  proper  regu- 
lation and  input  by  the  Federal  Grovemment,  working  cooperatively 
with  industry? 

I  don't  know  how  to  put  a  dollar  figure  on  that.  I  do  know  the 
confidence  of  the  American  consumer  is  something  that  we  all 
strive  for  as  Congressmen  and  as  businessmen.  And  I  don't  know 
what  value  you  would  put  on  that.  Perhaps  the  cost  of  the  cam- 
paign. Maybe  that  is  quantitatively.  But  I  don't  know  how  we  can 
put  a  real  dollar  value  to  that. 

It  is  the  value  of  my  business.  It  is  the  value  of  our  industry  in 
many  cases.  It  is  that  large  a  number.  We  talk  about  the  loss  of 
trust  of  the  consuming  public. 

Mr.  Barr.  The  reason  I  ask  that  is,  as  we  go  through  this  process 
and  develop  the  legislation,  we  want  to  make  it  as  strong  as  pos- 
sible in  anticipation  of  challenges  that  it  is  vague  and  ambiguous, 
for  example.  And  if  I  could,  Mr.  Chairman,  ask  any  of  these  wit- 
nesses if  you  do  have  any  further  guidance  as  you  think  about  this, 
in  light  of  the  language  that  we  are  proposing  here,  that  would 
help  us  avoid  some  of  those  court  challenges  once  we  enact  this, 
which  I  hope  we  will.  It  would  be  much  appreciated  if  you  could 
submit  that  to  us. 

Mr.  DUNKELBERGER.  Congressman  Barr,  if  I  could. 

If  you  look  at  the  regulatory  impact  analysis  for  the  one  I  re- 
ferred to,  the  NLEA  regulations,  they  do  undertake  a  comprehen- 
sive evaluation  of  benefits,  and  they  put  dollar  figures  on  them. 
And  the  economists — like  it  or  not,  I  am  no  economist — come  up 
with  dollar  figures  for  benefits  in  terms  of  lifeyears  saved. 

It  is  a  common  expression,  and  I  think  Ms.  Katzen  said,  that 
benefits  tend  to  be — I  mean,  costs  tend  to  be  specific  and  benefits 
vague;  and,  therefore,  benefits  come  out  on  the  losing  side. 

That  is  not  my  experience.  My  experience  is  the  opposite.  If  you 
are  trying  to  justify  a  regulation,  agencies  seem  to  have  no  dif- 
ficulty whatever  claiming  benefits  for  the  very  reason  that  they  are 
vague  and  cannot  be  computed.  And  it  is  not  surprising  that  every 
time  I  have  ever  seen  a  regulatory  impact  analysis  justifying  a  reg- 
ulation, you  get  a  nice,  hard  cost  figure — right  or  wrong,  we  could 
arg^e  about  it>— but  surprise  of  surprises,  the  benefits  are  always 
huge. 
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Well,  for  example,  for  the  megarule  by  USDA,  they  estimate  ben- 
efits between  $8  billion  and  $26  billion  for  this  new  regulation  of 
the  meat  and  poultry  industry.  Well,  obviously,  the  costs  they  esti- 
mate are  like  $2  billion  or  $3  billion,  and  there  you  go. 

So  I  agree  with  you.  It  is  an  issue  that  has  to  be  looked  at  and 
how  you  try  to  hold  them  accountable.  My  only  answer  is — being 
a  lawyer  I  guess  it  is  self-serving — ^but  my  view  is  that,  without  ju- 
dicial review,  as  difficult  and  as  problematic  as  that  is,  without  it, 
agencies  can  say  anything  they  want  and  not  be  held  accountable. 
I  have  never  seen  0MB  step  in  after  the  fact  and  say,  well,  you 
screwed  up  the  RIA. 

Mr.  Barr.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  I  thank  the  gentleman.  And  I  thank  the  panel.  We 
will  take  your  suggestions  seriously  and  your  description  of  the 
problems  that  you  are  facing  seriously.  Thank  you  very  much. 

The  next  panel  brings  two  historic  figures,  maybe  a  third  one. 
Where  are  these  historic  figures?  Mr.  Boyden  Gray  and  Mr.  Jim 
Miller,  along  with  David  Hawkins.  We  invite  you  to  come  forward. 

What  makes  this  panel  a  little  bit  special  to  us  is  that  both  Mr. 
Gray  and  Mr.  Miller,  as  historians  will  recall,  were  a  part  of  the 
Reagan  administration  when  indeed  the  Executive  order,  about 
which  we  speak  and  which  the  audience  has  heard  many  references 
to,  was  the  product  of  the  joint  efforts  of  the  White  House  under 
President  Reagan  and  Mr.  Miller  and  Mr.  Gray  in  specific  terms. 

Where  are  you  now,  Mr.  Gray? 

Mr.  Gray.  I  am  back  at  my  old  law  firm,  and  I  am  also  Jimmy's 
successor  as  chairman  of  Citizens  for  a  Sound  Economy. 

Mr.  Gekas.  Very  good. 

And  we  know  where  Jim  has  been  and  is  working  steadily.  When 
you  were  with  the  Office  of  Management  and  Budget  (0MB),  Jim, 
was  that  one  of  your  duties?  To  help  craft  that  Executive  order? 

Mr.  Miller.  Well,  I  will  tell  you.  The  brief  history  of  the  Execu- 
tive order  is  that  during  the  Reagan-Bush  transition,  Boyd  and  I, 
along  with  some  others,  were  assigned  to  work  on  regulatory  is- 
sues, and  we  sat  down  one  day  and  identified  two  things:  One,  you 
have  got  to  give  the  regulators  some  guidelines.  That  is  to  the  ex- 
tent that  the  law  affords  some  discretion,  tell  them  specific  things 
they  should  do,  and  specific  things  they  should  accomplish.  And 
two,  write  those  things  down. 

So  we  wrote  very  simple,  straightforward  rules.  They  were:  first 
of  all,  don't  regulate  unless  you  have  sufficient  information;  and, 
secondly,  try  to  incur  the  lowest  possible  cost  while  pursuing  any 
regulatory  objective,  and  so  forth. 

Those  are  very  straightforward,  common-sense  rules,  the  kind  of 
decisions  that  people  make  daily.  And  that  is  what  was  put  in  the 
Executive  order  that  Boyd  and  I  crafted  along  with  Justice  Depart- 
ment within  a  month  of  the  commencing  of  the  Reagan  administra- 
tion. 

Mr.  Gekas.  Very  good.  With  them  is  David  Hawkins,  a  senior  at- 
torney with  the  Natural  Resources  Defense  Council,  an  organiza- 
tion well-known  for  its  involvement  in  environmental  issues  and  in 
defense  of  the  environment  in  general  terms. 

Why  don't  we  start  with  Mr.  Gray  and  work  our  way  over  to  Mr. 
Miller. 
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Mr.  Gray.  Thank  you,  Mr.  Chairman.  I  think  that  you  have  my 
statement,  so  there  is  no  point  in 

Mr,  Gekas.  Without  objection,  we  will  accept  it  for  the  record. 

Mr.  Gray.  I  would  like  just  to  make  into  a  summary  of  it — three 
fairly  basic  points. 

There  are,  given  the  three  branches  of  government,  three  oppor- 
tunities to  contain  the  so-called  fourth  branch;  namely,  the  regu- 
latory agencies.  There  are  three  ways  to  do  it.  Congress  can  go 
back  in  and  change  the  law;  the  courts  can  review  and  throw  out 
for  failure  to  meet  the  statutory  standards  or  for  exceeding  jurisdic- 
tion; or  the  President  can  come  in  and  better  manage  his  own  exec- 
utive branch. 

And  that  is  what  the  title  VII  is  directed  at,  the  last  of  the  three. 
It  is  often  the  most  overlooked,  in  terms  of  its  role,  the  White 
House's  role,  but  it  may  be  the  most  effective  because  it  is  quick. 
It  doesn't  take  years  in  litigation,  and  it  doesn't  get  tied  up  in  the 
kinds  of  difficulties  the  Confess  can  run  into,  calendar  and  what- 
not. So  I  believe  it  is  somethmg  that  is  very,  very  important. 

I  believe  it  is  lacking  in  the  title  III  portion  of  H.R.  9,  the  ques- 
tion of  Executive  Presidential  oversight.  And  that  is  what  this  rem- 
edies, and  I  applaud  the  committee  for  doing  it. 

As  someone  who,  with  Jim,  had  a  big  hand  in  the  drafting  of 
12291  it  is  also,  I  suppose,  in  a  funny  sort  of  way,  historically  flat- 
tering; but  I  must  hasten  to  add  that  you  must,  as  you  acknowl- 
edge you  must  already,  integrate  this  with  title  III.  And  so  whether 
word  for  word,  12291  is  codified  is  not  important.  But  the  question 
of  Presidential  oversight  is  absolutely  critical. 

One  of  the  points  about  a  congressional  oversight  that  I  want  to 
make  is  that  committees  and  subcommittees  can  get  tied  up  with 
industries  or  with  sectors  of  the  economy.  A  President  never  can. 
He  has  to  answer  to  too  many  people  to  be  caught  by  one  particular 
constituency.  He  is  the  only  person  along  with  the  Vice  President, 
who  is  elected  by  everybody  and,  therefore,  provides  unique  per- 
spective on  these  issues. 

The  second  point  I  want  to  make  is  that  the  Executive  order  that 
Jim  and  I  worked  on  years  ago  made  only  passing  or  almost  a  cryp- 
tic reference  to  two  important  points — ^risk  assessment  and  market- 
based  incentives — which  later  got  fleshed  out  in  guidance  docu- 
ments issued  by  0MB  that  were  never  put  into  the  Executive 
order.  Now,  obviously,  title  III  is  going  to  deal  with  risk  assess- 
ment. 

I  would  just  like  to  say  one  word  here  about  market  incentives. 
I  have  been  struggling  with  Mr.  Hawkins  here  to  my  left  on  these 
very  issues  before  EPA  in  the  last  few  months.  But  take  the  acid 
rain  experience — whatever  anyone  may  think  about  the  ultimate 
goal  of  reducing  acid  rain  50  percent,  leave  that  to  one  side.  Con- 
gpress  having  made  a  decision  to  do  that,  it  is  almost  a  miracle  what 
has  happened  with  the  innovation  of  allowing  the  marketplace  to 
do  the  enforcement  by  privatizing  enforcement. 

The  statute  talks  of  the  cost  per  ton  of  compliance  being  $1,500 
a  ton.  In  fact,  the  trades  in  the  open  market  now  are  at  or  below 
$150  a  ton,  which  means  that  the  cost  has  been  cut  by  90  percent, 
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and  the  environmental  cleanup  is  about  40  percent  ahead  of  the 
statutory  schedule. 

Now,  if  you  can  get  140  percent  of  your  goal  at  one-tenth  the 
cost,  you  are  doing  all  right.  And  that  is  something  I  wish  and  hope 
that  you  and  the  other  committees  dealing  with  titles  III  and  VII 
will  not  overlook. 

Finallv,  I  iust  want  to  make  another  mention  about  the  integra- 
tion with  title  III.  There  has  been  discussion  in  your  committee  al- 
ready about  judicial  review.  I  believe  it  is  an  issue  that  is  difficult 
to  deal  with,  but  I  hope  you  will  deal  with  that,  plus  the  consent 
decree  problem.  They  are  related.  And  if  you  are  going  to  deal  with 
one,  you  might  as  well  tiy  to  deal  with  the  other. 

I  don't  have  anv  specific  answers  on  the  consent  decree  problem, 
but  I  do  believe  that  it  is  important  to  make,  at  the  very  least,  the 
regulatory  impact  analysis  and  the  factual  data  that  go  into  those 
part  of  the  administrative  record,  and  important,  at  least  to  some 
minimal  degree,  to  make  a  decision  about  cost  and  benefits  avail- 
able for  judicial  review. 

As  has  been  pointed  out  by  other  witnesses,  the  Executive  order 
we  drafted  said  no  judicial  review.  That  is  for  two  simple  reasons: 
One,  Presidents  can  t  confer  jurisdiction;  only  you  can  do  that.  And, 
secondly,  we  didn't  want  to  make  some  of  the  details  about  how  the 
President  interacts  with  agencies  themselves  procedurally  subject 
to  judicial  review.  That  would  really  tie  up  the  process.  We  didn't 
want  that  to  happen. 

But  the  underlying  substance  of  what  goes  on  in  reaching  these 
decisions,  that  ought  to  be  at  least  part  of  the  record,  at  least  avail- 
able for  review,  'mat  is  a  problem  with  title  III  as  well,  and  I  hope 
the  two  committees  can  work  their  way  through  it. 

I  would  be  happy  to  answer  questions,  but  I  don't  want  to  take 
anymore  of  your  time. 

[The  prepared  statement  of  Mr.  Gray  follows:] 

Prepared  Statement  of  C.  Boyden  Gray,  Partner,  Wilmer,  Cutler  & 

Pickering 

Good  Afternoon.  Mr.  Chairman  and  members  of  the  Suboommittee.  My  name  is 
C.  Boyden  Gray.  I  am  a  partner  at  Wilmer,  Cutler,  and  Pickering  and  I  am  Chair- 
man of  Citizens  for  a  Sound  Economy,  a  250,000  member  grassroots  organization 
that  advocates  market-based  solutions  to  public  policy  problems.  I  appreciate  the  op- 
portunity to  comment  on  Title  VII  of  the  Job  Creation  and  Wage  Enhancement  Act 
of  1995,  (H.R.  ),  which  is  a  fundamental  element  of  the  Contract  with  America.  The 
regulatory  reforms  contained  in  H.R.  9  provide  the  necessary  tools  for  easing  the 
regulatoiy  burden  on  American  consumers. 

Excessive  regulations  impose  significant  costs  on  U.S.  economy — higher  prices  for 
consumer  goods  and  services,  fewer  jobs,  less  innovation,  and  higher  costs  of  produc- 
tion for  American  companies  in  the  globed  marketplace.  Cost-benefit  analysis  and 
other  regulatory  reforms  such  as  risk  assessment  are  vital  tools  that  allow  a  more 
accurate  assessment  of  the  regulatory  burden  impased  on  consumers  by  the  federal 
government.  Executive  Order  12291,  issued  by  President  Ronald  Reagan  in  1980 
formalized  cost-benefit  analysis  for  federal  regulations  by  establishing  a  regulatory 
review  process  premised  on  the  notion  that  the  benefits  of  regulation  should  exceed' 
the  costs  of  regulation. 

Importantly,  Executive  Order  12291  also  established  presidential  regulatory  over- 
sight of  agency  rulemakings.  The  Ofilce  of  Information  and  Regulatory  Affairs 
(OlRA)  was  given  a  central  role  in  the  regulatory  review  process.  Not  only  does 
OIRA  review  agency  regulations  to  ensure  that  benefits  are  greater  than  costs,  but 
OIRA  also  provides  guidance  for  agencies  and  ensures  consistency  across  the  gov- 
ernment on  regulatory  issues.  President  Clinton  continued  these  functions  with  Ex- 
ecutive Order  12866,  although  the  new  order  introduced  changes  that  may  weaken 
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the  regulatory  review  process.  Title  VH  of  H.R.  9  would  re-establish  the  importance 
of  centralized  regulatory  review  by  writing  Executive  Order  12291  into  statute  and 
expanding  it  to  include  the  independent  agencies.  This  would  be  an  important  step 
towards  rationalizing  the  regulatory  process  and  eliminating  costly  regulations  that 
provide  consumers  few,  if  any,  benefits. 

Controlling  the  Regulatory  Burden 

The  effective  use  of  cost-benefit  analysis  has  provided  dramatic  benefits  for  con- 
sumers in  the  area  of  economic  regulation.  In  the  transportation  sector  alone 
consumer  welfare  increased  more  than  $30  billion  through  deregulation.  When  ex- 
amining health  and  safety  regulations,  which  are  the  fastest  growing  sector  of  the 
federal  regulatory  program,  the  job  of  identifying  regulatory  reforms  is  more  com- 
plex. By  the  year  2000,  the  cost  of  complying  with  environmental  regulations  alone 
is  estimated  to  be  more  than  $185  billion  annually.  Regulatory  review  will  play  an 
important  role  in  ensuring  these  regulations  provide  benefits  to  society.  In  assessing 
the  problem,  let  me  step  back  and  discuss  briefly  the  three  basic  means  of  ensuring 
effective  oversight  of  federal  regulatory  activities: 

Congressional  Oversight.  Congressional  hearings  and  the  legislative  process 
are  an  important  method  for  reviewing  federal  regulations.  However,  in  some 
instances,  statutes  are  vague  for  various  reasons  (some  good  and  some  bad),  and 
they  leave  a  large  degree  of  bureaucratic  discretion.  Oversight  hearings  can 
identify  the  regulatory  problems  that  arise  in  these  cases.  But  legislative  solu- 
tions may  be  mfTicult  and  time  consuming  to  achieve,  particularly  when  there 
are  jurisdictional  questions  that  create  overlapping  mandates  for  federal  agen- 
cies or  when  Congress  is  out  of  session. 

Judicial  Review  or  Legal  Remedy.  In  cases  of  excessive  or  conflicting  regula- 
tions, concerned  parties  have  traditionally  sought  relief  through  the  court  sys- 
tem. Litigation  is  often  an  expensive  and  lengthy  process,  however,  with  high 
transaction  costs.  Because  Reagan-Bush  regulatory  review  was  based  on  an  ex- 
ecutive order,  it  was  not  possible  to  include  judicial  review  in  the  review  proc- 
ess. H.R.  9  presents  an  opportunity  to  do  so,  or  at  least  to  provide  that  the  regu- 
latory impact  ansdysis  and  its  findings  that  benefits  outweigh  costs  be  included 
in  the  record  for  purposes  of  judicial  review.  In  this  regard,  it  is  important  to 
integrate  the  overlapping  provisions  Title  VII  with  Title  III  of  H.R.  9. 

Presidential  Regulatory   Oversight.   Although   frequently  overlooked  by  the 
Congress,  presidential  oversight  of  federal  agencies  is  perhaps  the  most  effective 
way  to  control  the  federal  regulatory  burden.  Presidential  oversight  is  reqpiired 
to  ensure  that  agency  policies  are  consistent  with  the  law  and  administration 
policies.  Together  with  Congress,  the  president  uses  legislation  to  delineate  the 
regulatory  responsibilities  of  the  various  agencies.  The  president  also  has  a  con- 
stitutional obligation  to  manage  the  executive  branch.  Presidential  regulatory 
oversight  is  a  large  part  of  this  duty,  and  Executive  12291  provides  the  tools 
to  carry  out  this  function. 
Executive  Order  12291,  which  I  was  glad  to  help  create,  established  a  formal 
mechanism  for  centralized  review  within  the  White  House.  The  review  process 
evolved  from  tools  used  by  earlier  presidents  to  assess  the  regulatory  output  of  the 
federal  agencies.  Where  not  prohibited  by  law.  Executive  Order  12291  improved  the 
rulemaking  process  by  allowing  a  second  opinion  on  regulatory  activity.  The  regu- 
latory burden  was  reduced  in  a  number  of  areas,  and  I  would  be  happy  to  provide 
the  committee  with  information  on  the  billions  of  dollars  in  savings  generated  by 
the  executive  order. 

Through  OKA  Administrators  such  as  Jim  Miller,  Chris  DeMuth,  Wendy  Gramm, 
and  others,  the  president  was  able  to  have  a  large  impact  on  the  regulatory  pro- 
gram. The  president  has  a  broader  constituency  than  the  narrow  interests  entangled 
with  one  particular  agency  and  OIRA  was  positioned  to  review  regulations  from  this 
broader  perspective.  This  not  only  ensured  consistency  with  the  administration's 
policies,  but  also  provided  an  opportunity  to  review  the  cost-benefit  analysis  gen- 
erated by  the  agencies.  To  the  extent  that  Title  VTI  of  H.R.  9  codifies  this  process, 
it  provides  a  useful  mechanism  to  identify  and  revisit  costly  regulations  before  they 
are  imposed  on  the  American  public. 

A  couple  of  other  points  are  important  to  make  here.  First,  it  is  probably  better 
to  codify  the  order  rather  than  direct  the  president  to  adopt  it.  Second,  Title  VII 
of  H.R.  9  covers  too  many  rules,  diluting  OMB's  effectiveness.  Third,  the  bill  itself 
lists  too  many  overlapping  factors  that  must  be  considered.  These  can  be  narrowed 
and  better  focused;  I  would  be  happy  to  provide  suggested  language  in  this  regard. 
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Strengthening  Centralized  Review 

Despite  the  successes  of  Executive  Order  12291,  however,  there  are  important  ele- 
ments of  the  regulatory  review  process  that  were  not  included  in  the  executive 
order,  namely,  risk  assessment  and  market-based  incentives. 

Risk  assessment  is  vital  complement  to  cost-benefit  analysis  that  provides  the 
basis  for  determining  whether  regulations  are  even  recjuired.  Risk  assessments,  ef- 
fectively done,  must  identify  hazards,  determine  the  degree  of  risk,  and  allow  com- 
parisons to  other  potential  Hazards.  When  based  on  sound  science  and  full  informa- 
tion, risk  assessment  provides  information  that  can  be  used  to  evaluate  a  regula- 
tion's cost-effectiveness.  In  1983  a  set  of  principles  were  adopted  with  respect  to  risk 
assessment,  but  they  were  never  formalized  m  an  executive  order.  Consequently, 
the  principles  of  risk  assessment  were  not  a  consistent  element  of  the  review  proc- 
ess. H.R.  9  should  elevate  recpiirements  for  risk  assessment  through  a  statute.  Title 
III  does  this,  and  as  I  said  earlier,  the  two  titles  must  be  integrated. 

If  adopted,  however,  a  risk  assessment  statute  should  include  a  centralized  review 
mechanism  similar  to  cost-benefit  analysis.  This  is  currently  lacking  in  Title  HI  of 
H.R.  9.  To  the  extent  possible  by  law,  the  president  and  his  science  advisers  should 
have  oversight  authonty  for  agency  risk  assessments.  In  addition,  any  risk  assess- 
ment legislation  should  permit  public  comment  on  the  tools  used  in  calculating  risk. 

In  addition  to  risk  assessment,  regulatory  reform  legislation  should  also  include 
a  requirement  that  federal  agencies  rely  on  market-based  incentives  where  possible. 
Market  incentives  often  achieve  regulatory  goals  much  more  cheaply  than  com- 
mand-and-control  regulations  by  allowing  individuals  and  businesses  to  develop 
more  flexible  responses  to  regulatory  requirements.  Through  exchange  and  entre- 
preneurial activities  regulated  entities  can  comply  with  federal  regulations  in  a 
more  cost  effective  manner. 

For  example,  in  the  early  1980s,  the  EPA  used  a  market-based  approach  for  re- 
ducing the  amount  of  lead  in  gasoline.  Refiners  and  importers  could  trade  lead  cred- 
its to  comply  with  a  uniform  lead-content  standard.  The  program  achieved  savings 
of  more  than  $250  million. 

The  acid  rain  trading  program  in  the  early  1990s  provides  an  example  of  even 
more  striking  savings  tnrougn  the  use  of  market-incentives.  By  establisning  an  al- 
lowance market  based  on  trading,  regulatory  objectives  were  achieved  at  a  greatly 
reduced  cost  and  much  quicker  than  was  possible  using  traditional  command-and- 
control  regulatory  policies.  The  acid  rain  program  established  a  cap  on  SO2  emis- 
sions and  instituted  a  marketplace  to  trade  emission  permits.  The  cost  per  unit  of 
emissions  was  initially  established  at  $1500  per  ton.  However,  through  market 
trades,  significant  innovations  have  emerged  and  the  cost  has  fallen  to  $150  per  ton, 
saving  consumers  billions  of  dollars.  In  addition,  the  clean  up  is  40  percent  ahead 
of  the  statutory  schedule. 

The  results  of  these  market-based  approaches  to  regulation  must  be  heeded. 
Today,  the  air  is  cleaner,  the  reductions  are  cheaper,  and  there  is  less  litigation 
than  typically  associated  with  command-and-control  regulation.  At  the  same  time, 
maricet-Dased  regulations  provide  incentives  for  innovation  and  flexibility  that  allow 
the  regulated  sectors  to  acnieve  regulatory  objectives  in  the  most  cost-effective  man- 
ner, thus  balancing  the  reforms  that  risk  assessment  will  have  on  the  benefit  side 
of  the  equation.  H!k.  9  should,  therefore,  include  requirements  for  federal  agencies 
to  rely  on  market-based  incentives  rather  than  command  and  control  wherever  pos- 
sible. 

When  reforming  the  regulatory  process,  one  further  concern  is  the  impact  of  con- 
sent decrees  entered  into  by  federal  agencies.  In  many  instances  agencies  enter  into 
consent  judgments  with  private  plaintiffs  that  impose  restrictions  on  regulatory  «u;- 
tion  far  into  the  future.  Consent  decrees  impose  judicially  enforceable  obligations 
and  deadlines  on  regulatory  agencies  that  limit  proper  regulatory  oversight  of  rule- 
making activity.  H.R.  9  provides  an  opportunity  to  address  these  constraints  on  the 
rulemaking  process. 

Conclusion 

H.R.  9  is  an  important  step  towards  codifying  important  elements  of  the  re^- 
latory  review  function.  The  cost-benefit  requirements  in  Title  VII  of  the  Act  provide 
an  important  tool  for  centralized  regulatory  review.  Presidential  oversi^t  in  the 
regulatory  process  plays  a  role  more  important  than  merely  coordinating  policies 
across  agencies  and  ensuring  consistency  with  administration  policies;  sucn  over- 
sight provides  a  check  on  regulatory  excesses  by  requiring  agencies  ensure  the  bene- 
fits 01  regulations  exceed  their  costs.  Legislative  support  of  this  effort  would  be  use- 
ful. Thank  you,  Mr.  Chairman.  I  would  be  happy  to  answer  any  questions  at  this 
time. 
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Mr.  Gekas.  Mr.  Hawkins. 

STATEMENT  OF  DAVID  G.  HAWKINS,  SENIOR  ATTORNEY, 
NATURAL  RESOURCES  DEFENSE  COUNCIL 

Mr.  Hawkins.  Thank  you  very  much,  Mr.  Chairman. 

I  am  David  Hawkins,  and  I  work  for  the  Natural  Resources  De- 
fense Council.  NRDC  is  an  organization  that  has  worked  for  the 
last  25  years  to  promote  a  healthy  environment  and  an  environ- 
ment that  preserves  the  bountiful  resources  that  America  has  been 
blessed  with.  NRDC  also  supports  a  strong  economy.  We  recognize 
that  economy  and  environment  go  hand  in  hand.  They  can  and 
they  should  work  in  harmony,  and  we  support  policies  that  try  to 
promote  those  objectives  as  harmonious  ones  rather  than  as  con- 
flicting ones. 

I  am  here  to  tell  you  that  we  oppose  enactment  of  H.R.  9,  includ- 
ing title  VII.  We  do  so  because,  while  many  of  the  complaints  about 
regulation  deserve  a  response,  H.R.  9  is  a  response  that  in  our  view 
will  not  work  and  in  our  view  will  do  much  unintended  damage  as 
well. 

One  of  the  problems  with  H.R.  9,  frankly,  is  the  speed  with 
which  it  is  being  considered.  Your  subcommittee  and  the  full  com- 
mittee and  perhaps  the  floor  of  the  House  will  be  voting  on  this 
measure  before  its  impacts  have  been  analyzed. 

We  are  not  aware  of  the  Congressional  Budget  Office  or  any 
other  office  actually  being  asked  to  analyze  the  impact  of  this  legis- 
lation on  the  agencies  whose  behavior  it  seeks  to  modify.  We  think 
that  is  a  fundamental,  wise  thing  to  do,  to  analyze  the  impact  of 
the  legislation.  Indeed,  one  of  the  premises  of  H.R.  9  is  that,  before 
the  Government  acts,  it  should  analyze  what  it  does.  I  think  that 
is  a  lesson  that  should  be  applied  to  the  drafting  of  this  legislation 
itself. 

Unfortunately,  we  don't  have  an  analysis  to  comment  on,  so  we 
can't  enlighten  you  with  our  views  of  whether  the  analysis  is  help- 
ful, comprehensive  or  perhaps  misses  some  points. 

Mr.  Chairman,  you  mentioned  to  the  earlier  panel  and  also  to 
Ms.  Katzen  that  many  complaints  have  come  in  from  people  subject 
to  regulations.  And,  of  course,  you  should  listen  to  those  com- 
plaints. It  is  very  important  that  you  do  so.  It  is  important  that  you 
understand  those  complaints. 

We  would  hope  that,  as  well,  you  would  ask  the  agencies  that 
have  been  the  object  of  those  complaints  to  explain  their  actions, 
thus  giving  you  a  fuller  picture  of  the  nature  of  these  controversies. 
It  may  be  possible  to  design  more  effective  remedies.  Without  hav- 
ing the  explanation  from  the  agencies,  what  you  are  left  with  is  the 
complaints  and  with  no  real  sense  of  why  those  events  occurred. 

In  addition  to  getting  an  explanation  from  the  agencies,  you 
should,  of  course,  seek  to  design  programs  and  measures  that  will 
make  the  agencies  more  responsive.  We  don't  think  that  H.R.  9  will 
do  that,  unfortunately.  We  think  that  what  H.R.  9  will  do  is  burden 
the  agencies  with  analytical  requirements  which,  while  appropriate 
in  some  circumstances,  will  be  applied  to  all  circumstances. 

The  major  rule  definition  of  affecting  100  people  essentially  will 
require  these  detailed  analyses  for  every  single  rule.  In  our  view, 
it  will  require  analyses  that  will  spend  more  taxpayer  dollars  for 
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some  rules  than  could  possibly  be  saved  by  any  change  in  the  rule 
itself,  including  a  decision  not  to  issue  the  rule.  That  is  not  a  wise 
use  of  agency  resources  which  are,  in  turn,  all  of  our  resources,  tax- 
payer resources. 

Moreover,  while  creating  a  much  greater  workload  for  agencies, 
other  provisions  of  H.R.  9,  such  as  title  IV  and  title  V,  establish 
sharp  cutbacks  in  resources  to  the  agencies  to  be  able  to  deal  with 
those  increased  workloads.  Title  IV  establishes  a  regulatory  budget 
cap  which  will  kick  in  a  sharp  set  of  reductions  in  staff  and  person- 
nel and  contractor  resources  to  the  agencies.  Title  V  requires  infor- 
mation collection  requests  to  be  cut  back  by  20  percent  over  the 
next  4  years. 

Under  H.R.  9  there  may  be  a  tenfold  increase  in  the  number  of 
analyses  that  agencies  are  asked  to  perform.  How  are  they  going 
to  manage  that  combined  with  a  20-percent  reduction  in  the  infor- 
mation they  can  collect?  Analysis  isn't  possible  without  informa- 
tion. 

Some  health  risks  are  difficult  to  quantify,  even  when  they  are 
real  and  can  be  reduced.  One  of  the  concerns  we  have  with  H.R. 
9  is  that  the  emphasis  on  quantification  may  make  it  difficult  for 
EPA  or  other  health  agencies  to  respond  when  they  should  re- 
spond, and  we  would  encourage  you  to  think  about  that. 

Another  point  I  would  like  to  mention  is  the  litigation  potential. 
We  have  no  difficulty  with  an  agency  being  asked  to  explain  its  de- 
cisions. We  seek  to  have  agencies  explain  their  decisions  in  the 
work  that  we  do.  We  think  it  is  important,  and  we  think  that 
courts  have  a  role  in  judging  the  adequacy  of  agency's  explanations 
of  their  decisions. 

We  read  H.R.  9,  however,  as  creating  an  entirely  different  poten- 
tial for  litigation,  and  that  is  challenges  to  agency  rules  at  their 
preliminary  stages,  challenges  at  the  proposal  stage,  because  of  a 
claim  that  the  agency  has  failed  to  accompany  the  proposal  with 
the  necessary  analytical  components  specified  by  H.R.  9.  That 
would  clog  the  courts  if  it  occurs,  and  it  would  delay  agency  deci- 
sionmaking— specifically,  court  litigation  could  go  on  at  the  pro- 
posal stage  with  the  potential  for  the  agency  being  told  to  go  back 
to  go  and  start  the  whole  process  over  again. 

Another  point  I  would  like  to  touch  on  is  the  0MB  veto  power 
that  is  in  title  VII.  It  is  striking  to  us  that  in  a  statute  which  seeks 
to  impose  accountability  on  executive  branch  agencies  that  0MB  is 
given  the  power  to  veto  rules  through  absolute  silence,  through  no 
accountability  whatsoever.  The  absence  of  action  by  0MB  will  veto 
a  rule,  and  that  seems  to  me  to  be  in  sharp  contrast  to  the  prin- 
ciples of  accountability  that  this  committee  would — or  the  authors 
of^the  bill  would  seek  to  impose  on  executive  branch  agencies. 

Why  shouldn't  0MB  have  to  explain  its  actions?  There  could  be 
a  rulemaking  process  that  has  gone  on  for  several  years.  It  could 
achieve  consensus  among  all  or  nearly  all  of  the  parties.  It  could 
be  accompanied  by  the  most  elaborate  of  risk  analyses  and  cost- 
benefit  analyses  and  could  enioy  broad  support.  But  under  the  pro- 
visions of  H.R.  9,  0MB  could  prevent  it  from  being  issued  simply 
by  taking  no  action  and  offering  no  explanation. 

We  are  concerned  also  by  provisions  in  the  bill  that  allow  0MB 
to  keep  com mimi cations  secret,  communications  that  may  come 
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from  special  interests  and  responses  that  may  respond  to  those  spe- 
cial interests.  If  that  is  to  occur,  those  communications  should  be 
open  and  shouldn't  be  kept  confidential.  That,  again,  is  a  central 
element  of  an  accountable  process. 

Just  another  quick  point.  A  concern  we  have  is  that  H.R.  9  man- 
dates risk  assessments  on  a  case-by-case  basis.  Boyden  Gray  has 
brought  up  the  subject  of  acid  rain,  and  I  agree  entirely  with  his 
description  of  the  acid  rain  program.  It  is  very  effective.  It  is  a 
working  market  system.  It  is  a  market  system  that  has  account- 
ability built  into  it,  information-gathering  built  into  it. 

I  worked  on  developing  the  rules  as  a  member  of  the  public  with 
industry,  with  EPA  and  with  the  States;  and  we  got  those  rules  out 
in  record  time;  and  it  allowed  the  program  to  move  forward.  If  the 
agency  had  had  to  do  a  case-by-case  risk  assessment  of  those  rules, 
which  they  would  have  had  to  do  if  H.R.  9  had  been  law,  those 
rules  might  not  be  in  place  today  because  of  the  incredible  dif- 
ficulty of  doing  a  risk  assessment  for  an  ecologically  complex  prob- 
lem like  acid  rain. 

Moreover,  such  a  case-by-case  risk  assessment  would  have  been 
a  waste  of  agency  resources  because  Congress  had  already  made  a 
policy  decision  that  this  was  a  risk  it  wanted  the  Government  to 
take  action  to  deal  with.  It  had  spelled  out  a  precise  environmental 
target  in  the  law.  It  had  spelled  out  a  mechanism  for  allocating  re- 
sponsibility to  achieve  that  target  to  the  regulated  entities.  There 
was  no  need  for  a  risk  assessment  because  Congress  had  consid- 
ered all  of  those  factors  in  adopting  the  legislation  itself. 

Finally,  I  just  would  like  to  comment  on  the  primacy  that  H.R. 
9,  apparently,  would  give  to  cost-benefit  analysis  and  the  require- 
ment in  Executive  Order  12291  that  all  rules  seek  to  maximize  net 
benefits  to  society.  Our  concern  with  this  is  that,  in  giving  primacy 
to  that  particular  objective  of  cost  benefit  and  net  benefit  maxi- 
mization, H.R.  9  may  force  agencies  to  ignore  or  discount  other  im- 
portant social  values,  such  as  individual  rights,  such  as  equity  con- 
siderations, such  as  the  impacts  of  different  policies  on  how  costs 
and  benefits  and  risks  and  harm  are  distributed  among  the  pubHc 
at  large. 

Ours  is  a  country  that  respects  individual  rights,  and  I  know  all 
of  you  do,  too.  And  many  of  those  rig:hts  we  do  not  condition  on  an 
analyst  being  able  to  decide  that  the  information  before  it  says  that 
the  benefits  outweigh  the  costs.  Some  of  those  benefits  associated 
with  individual  rights  aren't  subject  to  be  taken  away  because  of 
some  calculus  that  the  costs  warrant  taking  them  away. 

And  yet  H.R.  9  would  apply  that  type  of  test  to  all  statutes,  ap- 
parently, including  statutes  that  have  recognized  the  primacy  of  in- 
dividual rights  such  as  civil  rights  laws.  These  are  very  important 
considerations.  If  H.R.  9  intends  to  sweep  away  the  values  that  are 
embedded  in  existing  environmental  safety  and  civil  rights  laws,  it 
should  be  done  in  a  much  more  clear  fashion;  and  it  should  also 
be  done  with  a  much  greater  public  debate  than  is  occurring. 

Thank  you  very  much  for  your  attention. 

[The  prepared  statement  of  Mr.  Hawkins  follows:] 
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Prepared  Statement  of  David  G.  Hawkins,  Senior  Attorney,  Natural 
Resources  Defense  Council 

Thank  you  for  inviting  the  Natural  Resources  Defense  Council  (NRDC)  to  testify 
today  on  Title  VII  of  H.R.  9,  titled  the  "Administrative  Procedure  Reform  Act  of 
1995."  NRDC  is  a  national  membership  organization,  founded  in  1970,  dedicated  to 
protection  of  human  health  and  the  environment. 

NRDC  has  worked  on  behalf  of  its  members,  which  number  about  150,000  people 
throughout  the  United  States,  to  carry  out  goals  that  the  American  public  strongly 
supports:  environmental  quality  that  is  free  Trom  manmade  threats  to  human  health 
and  that  preserves  and  enhances  the  wonderful  diversity  of  natural  resources  with 
which  America  has  been  blessed.  Like  the  American  public  NRDC  also  strongly  sup- 
ports a  healthy  economy  and  the  opportunity  for  all  to  prosper  in  material  and  other 
ways.  We  believe  that  Americans  want  their  government  to  help  achieve  these  goals 
in  concert,  not  to  pursue  policies  that  set  one  goal  against  the  others. 

America's  environmental  quality  is  among  the  best  in  the  world.  We  have  made 
enormous  progress  in  reducing  health  risks  and  restoring  our  air  and  water  over 
the  last  quarter  century,  due  in  very  large  part  to  landmark  environmental  laws 
passed  by  Congress  since  1970.  But  now  these  laws  and  that  progress  are  in  jeop- 
ardy because  of  a  set  of  hastily-constructed  and  hastily -considerea  proposals  before 
this  Congress. 

Of  course,  government  should  be  designed  to  pursue  health,  safety,  and  environ- 
mental goals  efficiently.  But  there  is  more  to  these  goals  than  improved  economic 
efficiency.  Preventing  pollution,  making  workplaces  safer,  treating  natural  resources 
with  respect  are  actions  we  take  to  promote  other  values:  values  to  defend  individ- 
uals from  harm  caused  by  others;  values  that  help  define  a  shared  sense  of  behavior 
that  is  right  and  wrong.  We  believe  these  values  are  embedded  in  the  environmental 
and  safety  laws  that  Congress  has  passed.  Government  decisions  to  promote  the 
health,  safety,  and  environmental  goals  of  those  laws  must  incorporate  these  policy 
values. 

Mr.  Chairman,  members  of  the  subconomittee,  NRDC  opposes  enactment  of  H.R. 
9.  We  do  so  because  we  believe  it  would  prevent  government  from  acting  to  prevent 
serious  harm  to  health,  safety,  and  the  environment  and  we  believe  H.R.  9  fails  to 
respect  the  values  that  underlie  Americans'  desires  for  a  clean  environment  and 
safer  workplaces. 

1.  H.R.  9  Will  Prevent  the  Government  From  Functioning 

Supporters  of  H.R.  9  say  their  purpose  is  to  ensure  that  government  acts  in  a 
more  considered  fashion,  with  greater  emphasis  on  participation  by  affected  persons, 
gathering  and  analysis  of  information,  and  selection  and  design  of  actions  that  are 
efficiently  tailored  to  solving  the  problems  they  address.  Our  objection  to  H.R.  9  is 
not  with  these  principles;  it  is  with  the  fact  that  H.R.  9  itself  fails  to  respect  these 
principles. 

We  should  not  forget  that  in  drafting  a  new  law  Congress  is  taking  government 
action.  Unless  done  carefully,  that  action  can  be  as  heavy-handed  as  many  of  the 
often  repeated  regulatory  "horror  stories."  H.R.  9  sets  forth  numerous  requirements 
by  which  agency  actions  must  be  judged.  How  well  does  H.R.  9  fare  when  tested 
against  these  requirements? 

H.R.  9:  WHO  KNOWS  ITS  IMPACTS? 

H.R.  9  purports  to  promote  broader  opportunities  for  public  participation — an  ob- 
jective we  support — including  requirements  for  public  hearings,  extension  of  public 
comment  periods  (§  7003),  and  providing  adequate  notice  of  the  nature  and  impacts 
of  proposed  actions  in  a  clearly  readable  form  (§7006). 

But  how  much  public  notice  of  Title  VII's  regulatory  impact  analysis  provision  do 
you  feel  has  been  provided  by  including  it  in  a  122  page  bill  called  the  "Job  Creation 
and  Wage  Enhancement  Act  of  1995"? 

What  analysis  has  been  done  of  the  costs  to  the  government — which  means  the 
costs  to  the  taxpayer — of  the  analytical  requirements  of  H.R.  9?  What  analysis  has 
been  done  of  H.R.  9's  effect  on  governments  ability  to  make  timely  decisions  to  re- 
spond to  needs  of  the  public  or  of  a  regulated  person? 

Most  bills  with  the  potential  impact  of  H.R.  9  are  analyzed  by  one  of  the  support 
arms  of  the  Congress — Congressional  Budget  Office  (CBO),  Congressional  Research 
Service  (CRS),  or  the  Office  of  Technology  Assessment  (OTA).  We  are  not  aware  of 
any  analyses  of  H.R.  9  by  these  bodies.  Have  any  of  them  been  asked  to  assess  the 
cost  of  compliance  with  the  bill? 
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We  are  also  concerned  about  the  majority's  stated  intentions  to  pass  H  Jl.  9  in  the 
first  100  days  of  this  Congress.  As  I  discuss  below,  the  implications  of  H Jl.  9  de- 
serve a  broader  opportunity  for  public  discussion  and  participation  than  this  sched- 
ule permits.  The  public  deserves  a  clear  and  objective  description  of  the  contents  of 
H.R.  9,  an  analysis  of  its  impacts,  and  a  reasonable  opportunity  to  give  you  views 
on  the  bill's  merits.  These  things  have  not  been  provided  to  the  public. 

Section  7004(c)  of  H.R.  9  requires  agencies  to  accompany  proposed  actions  with 
a  long  and  specific  list  of  statements  and  analyses,  among  them  the  following: 

An  explanation  of  the  necessity,  appropriateness  and  reasonableness  of  the 
rule. 

A  description  of  the  current  condition  that  the  rule  will  address  and  how  that 
condition  will  be  affected  by  the  rule. 

A  statement  that  the  rule  does  not  conflict  with  nor  duplicate  any  other  rule, 
or  an  explanation  of  why  the  conflict  or  duplication  exists. 

A  statement  of  the  factual,  scientific,  or  technical  basis  for  the  agency's  deter- 
mination that  the  rule  will  accomplish  its  intended  purpose. 

A  demonstration  that  the  rule  provides  the  least  costly  or  least  intrusive  ap- 
proach for  meeting  its  intended  purpose. 
Is  it  not  reasonable  Tor  the  process  of  considering  H  Jl.  9  to  be  informed  by  at  least 
some  of  the  information  required  by  the  above  items,  so  that  your  decisions  may 
serve  as  a  model  for  the  type  of  govenmient  process  the  bill  seeks  to  establish? 

Do  members  of  this  subcommittee  feel  that  H.R.  9  has  chosen  the  least  costly  and 
least  intrusive  approach  for  meeting  its  intended  purpose?  Do  you  feel  you  have 
been  given  adequate  information  even  to  assess  whether  this  is  true? 

H.R.  9  IS  REGULATORY  OVERKILL 

To  test  the  reasonableness  of  H.R.  9,  1  urge  you  to  substitute  the  words  "major 
product"  for  "major  rule"  and  "private  firm"  for  "agency"  in  Title  VII.  Would  you  se- 
riously consider  a  bill  that  would  impose  H.R.  9'8  procedural  and  paperwork  bur- 
dens and  litigation  prospects  on  every  private  firm  that  sought  to  introduce  a  prod- 
uct that  might  affect  more  than  100  people?  I  think  you  would  not.  I  think  you 
would  conclude  that  H.R.  9's  sweeping  requirements  would  prevent  even  the  largest 
firms  from  bringing  useful  products  to  maricet  without  crippling  delays. 

K  an  H.R  9  for  the  private  sector  were  before  your  committee,  you  would  probably 
kill  it  outright.  If  not,  you  would  certainly  narrow  its  applicability,  provide  for 
screening  procedures  to  assure  that  significant  procedural  and  analytical  require- 
ments were  imposed  only  when  the  potential  harm  avoided  bore  some  reasonable 
relationship  to  the  clearance  burdens  imposed  by  the  law,  and  assure  that  decision- 
makers were  afforded  the  flexibility  to  consider  a  fuU  range  of  relevant  factors  when 
making  their  decision  . 

Some  might  say,  "we're  just  giving  the  government  a  taste  of  its  own  medicine." 
But  the  public  will  get  this  medicine,  not  just  the  "government."  The  regulatory 
agencies  targeted  by  HJR.  9  are  taxpayer-supported  firms  that  the  public  expects  to 
act  in  a  timely  and  appropriate  fashion  to  prevent  damage  to  health,  safety,  and 
the  environment  from  actions  that  the  market  by  itself  fails  to  prevent.  In  writing 
legislation,  you  are  the  corporate  managers  for  these  firms — establishing  standards 
and  practices  that  should  be  aimed  at  assuring  a  hi^  degree  of  quality  control  for 
their  products. 

No  private  firm  would  set  out  to  make  a  product  and  then  establish  a  maze-like 
quality  control  regime  that  made  it  impossible  to  produce  the  product.  But  that  is 
what  H.R.  9  does.  I  have  attached  a  flow  chart  prepared  by  EPA  showing  the  com- 
plex process  mandated  by  H.R.  9.  The  bill's  provisions  show  a  complete  indifference 
to  the  impacts  of  its  "quality  control"  procedures  on  the  ability  of  the  agencies  to 
do  what  tne  public  is  paying  them  to  do:  to  protect  the  public  from  harm  to  health, 
safety,  and  environmental  values. 

H.R.  9  applies  a  one-size-fits-all  package  of  impact  analyses  and  risk  assessment 
procedures  to  essentially  all  actions  taken  in  the  health,  safety,  and  environmental 
sphere.  Title  VIFs  definition  of  "major"  rule — any  rule  affecting  more  than  100  per- 
sons or  imposing  a  cost  of  more  than  $1  million  on  a  single  person — would  require 
extensive  regulatory  impact  analyses  (RIA)  for  nearly  every  action.  EPA  has  con- 
cluded that  while  20  of  its  rules  under  the  Clean  Air  Act  impose  most  of  the  costs 
of  that  law  (and  are  already  subject  to  RlAs),  H.R.  9  would  expand  the  number  of 
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required  RlAs  to  169,  an  8-fold  increase  in  taxpayers'  resources  for  just  this  one  pro- 
gram.^ 

The  RIA  requirements  are  not  the  only  costs  imposed  by  H.R.  9  of  course.  EPA 
estimates  that  the  risk  assessment  procedures  of  Title  III  will  expand  the  number 
of  major  risk  assessments  from  38  per  year  now  to  2631  under  H.K.  9.  Browner  let- 
ter, attachment  at  4.  Moreover,  Title  VEI  expands  the  risk  assessment  requirement 
of  Title  in  to  virtually  all  health  and  environmental  protection  actions.^ 

EPA  estimates  that  because  of  H.R.  9's  extremely  broad  coverage,  the  agency 
would  need  to  add  980  employees  (a  140%  increase  in  staff  now  doing  analyses)  and 
$142  million  in  contract  and  research  dollars  annually  (a  tripling  of  costs  for  con- 
tracts and  research).  Browner  letter,  attachment  at  17. 

HJX.  9  makes  the  mistake  of  concluding  because  some  analysis  is  good,  more  anal- 
ysis is  better.  In  so  doing,  the  bill  would  waste  taxpayers'  money.  Because  of  the 
101  person  test  in  §7004,  the  bill  will  req^uire  lengthy  and  costly  studies  for  many 
rules  that  impose  very  small  costs  on  society  and  for  some  rules  that  save  money 
by  streamlining  existmg  requirements.  EPA  estimates  that  it  wUl  cost  taxpayers 
about  $1.6  million  for  each  KIA  and  risk  assessment  required  by  HJl.  9.  Browner 
letter,  attadhiment  at  13.  Under  H.R.  9  the  government  could  be  forced  to  spend 
more  taxpayers'  money  to  analyze  a  rule  than  could  possibly  be  saved  by  any  change 
in  the  rule,  including  a  decision  not  to  issue  it. 

Title  VTI's  RIA  requirements  have  the  potential  to  roquire  analysis  without  limit. 
For  example,  §  7004(cX8)  requires  a  description  and  explanation  of  the  agency's  fail- 
ure to  select  any  alternatives  suggested  by  interested  persons.  This  broad  require- 
ment, especially  when  combined  with  the  ability  to  litigate,  could  create  an  open- 
ended  burden  on  agencies  to  discuss  alternatives  without  regard  to  their  appro- 
priateness or  reasonableness. 

MORE  PAPERWORK  DEMANDS  BUT  FEWER  RESOURCES:  THE  VISE  THAT  WILL  KILL  TIMELY 
HEALTH,  SAFETY,  AND  EN\lRONMSNTAL  PROTECTION 

H.R.  9  would  do  more  than  waste  time  and  money.  It  would  cripple  the  govern- 
ment's ability  to  act  when  the  public  needs  it  to  act.  EPA  already  taxes  about  three 
years  to  adopt  major  rules.  The  combination  of  H.R.  9*8  added  analytical  require- 
ments and  the  bill  s  required  reduction  in  available  resources  will  add  years  to  the 
time  that  passes  before  EPA  can  act;  if  it  can  act  at  all. 

The  bilPs  new  hurdles  may  prevent  EPA  from  issuing  many  important  health 
rules  at  all,  due  to  an  inability  to  quantify  the  number  ol  cases  of  disease  or  death 
that  wiU  be  prevented.  EPA  has  identifiea  several  serious  health  risks  that  it  might 
be  prevented  from  addressing  on  a  timely  basis  if  H.R.  9's  quantification  mandates 
were  law  today: 

the  drinking  water  contaminant  Cryptosporidium,  a  cause  of  widespread 
illness  and  some  deaths  in  Milwaukee:  quantification  of  current  levels  in 
water  and  minimum  dangerous  levels  is  not  good  enough  to  meet  H.R.  9'8 
analysis  tests; 

the  pesticide  Dinoseb,  a  cause  of  birth  defects  and  of  sterility  in  men: 
EPA  banned  this  chemical  because  of  known  harm  but  it  could  not  quantify 
the  number  of  men  or  babies  who  would  be  harmed; 

the  sterilizing  agent,  ethylene  oxide,  which  poses  risks  of  birth  defects: 
EPA  can  not  quantify  the  number  of  babies  that  would  be  bom  with  birth 
defects.  Browner  letter  at  6-7. 

While  Titles  HI  and  VII  greatly  expand  the  number  of  analyses  EPA  and  other 
agencies  must  carry  out — increasing  studies  by  a  factor  of  8  or  more — Titles  IV  and 
V^will  sharply  cut  the  agencies'  resources  and  tools  for  conducting  these  studies. 
Title  IV  would  impose  a  dramatic  annual  reduction  in  agency  resources  and  staff 
beginning  the  first  budget  year  after  enactment.^  On  top  of  that  reduction.  Title  V 


1  Letter  from  Carol  M.  Browner,  Administrator,  EPA  to  Representative  George  Brown,  Janu- 
ary 31,  1995,  Attachment  at  12-13.  ("Browner  letter"). 

"Section  7004(cX6)  of  H.R  9  requires  agencies  to  quantify  risks  to  human  health  or  environ- 
ment, if  practicable.  This  risk  quantification  requirement  will  trigger  the  risk  assessment  proce- 
dures of  Title  III  for  all  health  and  environmental  rules  that  affect  more  than  100  people.  Title 
III,  §3107  defines  a  Visk  assessment"  as  a  process  of  quantifying  risks  and  §3103  applies  Title 
Ill's  requirements  to  all  risk  assessments  done  for  federal  health,  safety,  or  environmental  pro- 
granis  regardless  of  the  impact  of  the  rule. 

^Titie  fv  imposes  an  arbitrary  cap  on  the  gross  costs  of  all  federal  regulation  of  5%  of  the 
gross  domestic  product.  The  cap  is  arbitrary  and  irrational  because  it  completely  ignores  the 
savings  that  a  regulation  produces  (e.g.,  reduced  hospital  costs  and  lost  work  days  due  to  sewage 
treatment)  The  definition  of  "federal  regulation"  is  so  broad  (covering  the  costs  of  paying  mini- 
mum wages  and  apparently,  even  income  taxes)  that  the  cap  would  be  broken  immediately.  This 
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requires  agencies  to  cut  back  the  information  they  collect  from  the  private  sector 
by  20%  over  the  next  four  years. 

However,  agencies  cannot  carry  out  analyses  without  resources  and  without  col- 
lecting information  from  regulated  industries.  The  combination  of  HJR.  9*8  conflict- 
ing commands  would  have  a  predictable  result.  Agencies  would  be  able  to  conduct 
only  a  small  number  of  analyses  in  any  year;  to  meet  paperwork  reduction  goals, 
they  would  have  to  stretch  out  such  analyses  over  several  years.  This  would  create 
congestion  that  would  stack  up  rules  for  years;  denying  the  public  needed  safe- 
guards; creating  uncertainty  for  industry,  for  nothing  would  be  resolved  quickly;  and 
causing  the  agency  to  have  to  redo  analyses  because  so  much  time  would  pass  that 
their  data  would  lie  stale. 
I  cannot  think  of  anyone  who  would  be  weU-served  by  such  an  impasse: 

certainly  not  the  public,  who  would  suffer  as  a  result  of  agency  inaction; 
not  industry,  which  would  have  to  live  with  longer  periods  oi  uncertainty,  be 
unable  to  get  timely  answers  from  government,  and  wnich  would  be  exposed  to 
the  likelihood  of  an  eventual  spasm  of  frustrated  demands  for  rapid  government 
correction  of  such  a  sorry  state  of  affairs. 

JOB  CREATION  AND  WAGE  ENHANCEMENT  FOR  LAWYERS 

H.R.  9  does  not  contain  any  express  limitation  on  the  abUity  to  bring  suit  for  an 
alleged  violation,  of  the  many  new  analytical  duties  created  by  the  bUl.  This  raises 
the  potential  for  a  flood  of  actions  that  will  clog  the  courts,  imposing  real  harm  to 
others  with  more  legitimate  grievances. 

Title  Vn  appeairs  to  invite  litigation  when  rules  are  first  proposed,  as  well  as 
when  they  are  finally  issued.  Section  7002  requires  agencies  to  precede  proposed 
"major"  rules  by  at  feast  90  days  with  a  notice  of  intent.  Can  suit  be  brought  to 
enjoin  publication  of  any  proposed  rule  that  has  not  been  preceded  by  such  a  notice, 
based  on  a  claim  that  the  rule  is,  or  should  have  been,  classified  "major^  Can  suit 
be  brought  to  invalidate  a  rule  at  the  proposal  stage,  based  on  any  of  the  following 
claims: 

that  the  RIA  one  of  §  7004's  23  statements,  descriptions,  and  demonstrations 
is  missing  or  deficient? 

that  the  rule  is  "likely  to  result  in"  an  annual  effect  on  the  economy  of  more 
than  $25  or  $100  million,  thus  triggering  Title  III  risk  assessment  require- 
ments? that  the  rule  is  "likely  to  result  in  a  "major  increase"  in  costs  or  "sig- 
nificant adverse  effects"  on  one  or  more  economic  indicators,  also  triggering 
Title  in  requirements? 

that  the  peer  review  of  the  cost  and  risk  assessment  accompanying  a  proposed 
rule  is  incomplete  or  flawed? 
Section  3105  imposes  a  five-part  documentation  requirement  on  any  agency  state- 
ment characterizing  risk.  Section  3107's  definition  of  risk  characterization  is  sweep- 
ing; it  may  well  include 

contaminated  drinking  water  alerts, 
agency  testimony  to  a  committee  of  Congress, 

brochures  on  drunk  driving,  safe  food  handling,  lead  paint  poisoning, 
small  crafl  advisories, 
winter  storm  warnings. 
Can  suit  be  brought  to  enioin  the  issuance  of  this  type  of  information  if  the  docu- 
ments do  not  contain  H.R.  9  s  required  elements: 

description  of  populations  or  natural  resources  at  risk, 
description  and  probability  of  risk  estimates, 
explanations  of  exposure  scenarios, 

and  comparisons  with  other  familiar  and  routinely  encountered  risks? 
§3105. 

Without  an  express  limitation  on  judicial  review,  H.R.  9  is  an  open  invitation  for 
all  of  the  above  lawsuits  and  many  others  that  will  spring  from  our  profession's 
boundless  ingenuity.  Not  only  would  these  actions  burden  the  courts,  they  would  put 
taxpayers  through  the  expense  of  having  agency  rules  cycled  through  repeated  loops 
of  "return  to  go  instructions  and  would  further  delay  the  government's  ability  to 
act  when  protection  was  needed. 

OMB  VETO:  POWER  WITHOUT  ACCOUNTABILITY 

H.R.  9  takes  great  pains  to  make  other  executive  branch  agencies  accountable  but 
provides  OMB  with  the  ultimate  power  to  determine  when  and  whether  the  govem- 


would  trigger  sharp  and  continuing  annual  reductions  in  agency  resources,  staff,  and  authority 
to  protect  the  public. 
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ment  will  act  while  at  the  same  time  requiring  absolutely  no  accountability  for 
OMB's  decisions.  Section  7005  of  the  bill  prohibits  an  agency  from  adopting  a  major 
rule  unless  0MB  has  approved  the  RIA  in  writing. 

Alone  among  government  agencies,  0MB  is  not  required  to  explain  its  actions  on 
rules.  Silence  on  OMB's  part  can  kUl  a  rule,  no  matter  how  many  peer  reviewers, 
economists,  physicians,  and  others  have  attested  to  its  soundness  in  a  rulemaking 
process  that  may  have  consumed  years. 

Adding  to  the  just  sense  of  uniaimess  that  the  veto  provision  would  engender  is 
OMB's  anility  to  keep  the  pleadings  of  special  interests  and  its  responses  a  secret 
from  the  public.  Under  §  5305  of  HM.  9,  communications  between  private  parties 
and  0MB  can  be  kept  secret  based  on  claims  of  feared  retaliation.  Under  §  5306  a 
request  to  kill  an  iniormation  collection  request,  which  is  critical  to  the  effectiveness 
of  many  rules,  can  be  granted  by  0MB  and  kept  confidential  at  the  request  or's 
wish.  Under  §7004(cX23)  agencies  must  inform  parties  that  they  can  send  com- 
ments directly  to  0MB  but  0MB  is  not  expressly  required  to  provide  those  com- 
ments to  the  agency  or  the  public. 

It  is  not  possible  to  square  the  provisions  for  back-door  dealings  and  unexplained 
vetoes  by  0MB  with  a  professed  interest  in  making  government  more  accountable 
to  the  people. 

II.  H.R.  9  Imposes  a  Risk-Based  Strattjacket  and  Ignores  Important  Human 

Values 

In  addition  to  its  excessive  scope,  undue  prescriptiveness,  tendency'  to  promote 
litigation,  and  invitation  to  special-interest  fixes,  Title  VII  of  H.R.  9  appears  to 
sweep  aside  the  policy  bases  of  many  existing  laws,  replacing  them  with  a  narrow 
insistence  that  risk  assessment  and  cost-benefit  analyses  are  tne  sole  legitimate  fac- 
tors that  should  determine  government  action.  While  these  tools  have  a  role  to  play 
in  many  government  decisions,  H.R.  9  would  assign  them  a  dominant,  possibly  de- 
terminative role  in  effectively  all  government  decisions. 

INAPPROPRIATE  MANDATES  CASE-BY-CASE  RISK  ANALYSES 

Section  7004(cX6)  of  H.R.  9  requires  agencies  to  quantify  risks  to  human  health 
or  environment,  when  "practicable."  This  requirement  is  sensible  for  some  programs 
but  under  H.R.  9  it  is  required  even  for  programs  where  Congress  has  made  an  ex- 
plicit decision  to  adopt  other  strategies  that  are  not  based  on  case-by-case  risk  quan- 
tification for  each  rule. 

For  example,  in  1990  Congress  adopted  a  technology-driven  performance-standard 
approach  to  reducing  toxic  air  pollutants  from  industrial  sources.  Congress  did  so 
after  reviewing  EPAs  failure  to  achieve  cost-effective  feasible  reductions  in  major 
toxic  pollution  exposures  over  the  previous  20  years  under  a  provision  that  relied 
on  a  rule-by-rule,  pollutant-bv-pollutant  risk  assessment  approach.  The  rule-by-rule 
risk  assessment  approach  didn  t  work  in  that  context  and  Congress  made  a  decision 
to  use  another  strategy.  Why  require  a  wasteful  case-by-case  risk  assessment  for 
each  of  the  rules  needed  to  carry  out  this  congressional  decision?  If  Congress  is  in- 
terested in  an  evaluation  of  the  programmatic  risk  reduction  from  the  1990  air 
toxics  program  there  are  much  more  efficient  ways  to  provide  such  an  analysis. 

Other  programs  that  the  public  values  highly  also  pursue  goals  other  than  risk 
reduction.  Restoration  of  the  Chesapeake  Bay  and  the  Great  I>ake8  and  protection 
of  visibility  at  the  Grand  Canyon  are  programs  are  obvious  examples.  Why  should 
these  efforts  be  tied  to  a  risk  reduction  framework? 

H.R.  9  IGNORES  OTHER  IMPORTANT  VALUES 

Section  7004(cX7)  requires  a  "demonstration  that  the  rule  provides  the  lesist  costly 
or  least  intrusive  approach  for  meeting  its  intended  purpose.  While  lower  cost  rules 
are  desirable  in  principle,  H.R.  9  appears  to  set  up  this  factor  as  the  deciding  cri- 
terion. Such  an  approach  leaves  no  room  for  considering  other  values  and  factors, 
such  as  distribution  of  impacts,  equity,  technical  difiiculty,  ease  of  administration 
and  enforceability.  It  begs  the  question  of  least  costly  for  whom;  least  intrusive  for 
whom?  It  leaves  unanswered  how  to  resolve  conflicts  between  alternatives:  less  cost- 
ly options  may  be  more  intrusive  and  vice  versa 

Section  7004(cXll  )  requires  an  evaluation  of  the  rule's  costs  and  benefits,  includ- 
ing how  the  "benefits  outweigh  the  cost."  In  addition,  §  7004(a)  imposes  the  require- 
ments of  the  1981  Executive  Order  12291,  issued  by  former  President  Reagan,  on 
all  agency  rulemaking  actions.'*  Section  2  of  E.O.  12291  provides  that  all  agency 


■♦Coverage  is  extended  to  independent  agencies  by  5700(dX2). 
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rulemaking  actions  "to  the  extent  permitted  by  law,  shall  adhere"  to  five  specific  re- 
quirements. Among  these  requirements  are  the  following: 

no  action  to  be  taken  unless  "the  potential  benefits  to  society  for  the  regula- 
tion outweigh  the  potential  costs  to  society." 

regulatory  "objectives  shaU  be  chosen  to  maximize  the  net  benefits  to  society;" 
"the  alternative  involving  the  least  net  cost  to  society  shall  be  chosen;" 

agencies  "shall  set  regulatory  priorities  with  the  aim  of  maximizing  the  aggre- 
gate net  benefits  to  society." 

These  commands  of  E.O.  12291  are  sweeping  directives  to  use  a  utilitarian  system 
of  a  state-defined  calculus  of  benefits  for  society  as  a  whole,  with  no  recognition  of 
other  values  such  as  justice,  equity,  individual  rights. 

When  written,  E.O.  12291  acknowledged  that  Congress  had  passed  laws  to  protect 
rights  that  are  not  dependent  on  a  utilitarian  calculus,  for  example,  civil  rights 
laws.  What  would  enactment  of  H.R.  9  do  to  the  meaning  of  the  phrase  "to  the  ex- 
tent permitted  by  law"  in  E.O.  12291?  Some  are  sure  to  argue  that  H.R.  9  not  only 
permits  but  requires  a  showing  that  "benefits  outweigh  tne  cost"  before  any  rule 
may  be  adopted.  §7004(cXll).  This  would  sweep  away  many  existing  environmental 
and  safety  laws,  such  as  the  Clean  Air  Act,  the  Clean  Water  Act,  the  Safe  Drinking 
Water  Act,  that  do  not  require  agencies  to  condition  the  public's  right  to  freedom 
from  serious  health  risks  on  an  accountant's  conclusion  that  their  lives  are  "worth 
saving." 

E.O.  12866,  the  current  executive  order  for  regulatory  review,  expressly  requires 
recognition  of  equity  and  the  distribution  of  impacts  in  determining  the  benefits  of 
a  rule.  E.O.  12866,  §  1  (a).  Why  are  these  factors  not  mentioned  in  H.R.  9?  I  am 
certain  that  you  would  not  want  to  prevent  agencies  from  considering  fairness  and 
individual  rights  when  deciding  whether  to  act  against  threats  to  health,  safety,  or 
the  environment.  But  by  omitting  such  factors,  H.R.  9  may  force  agencies  to  ignore 
these  fundamental  values. 

Do  the  authors  of  H.R.  9  intend  to  erase  the  provisions  of  existing  environmental 
laws  that  respect  the  rights  of  individuals  to  sees  government  action  to  protect  their 
health  from  a  factory's  pollution?  We  hope  not.  Ii  they  do,  such  a  major  change  in 
public  policy  deserves  a  much  broader  public  discussion  than  it  is  receiving  in  the 
consideration  of  H.R.  9. 

Requiring  all  decisions  to  be  made  solely  on  a  cost-benefit  basis  ignores  consider- 
ations of  rights,  fairness  and  equity.  Such  a  fundamental  modification  of  previous 
congressional  decisions  in  landmark  laws  to  protect  health,  safety,  the  environment, 
civil  rights,  persons  with  disabilities,  child  labor  and  other  laws  designed  to  secure 
individual  liberties  should  not  be  made  by  reinstating  a  14-year-old,  rescinded  exec- 
utive order  and  inserting  a  provision  in  a  23  item  list  of  factors  for  regulatory  im- 
pact analyses  buried  in  a  122  page  bill  called  the  "Job  Creation  and  Wage  Enhance- 
ment Act." 

What  must  an  agency  show  to  prove  that  a  rule  which  prevents  iob  or  housing 
discrimination  achieves  benefits  that  outweigh  the  costs?  What  is  tne  going  price 
that  an  employer  or  landlord  can  offer  to  pay  in  order  to  be  free  to  discriminate  in 
these  areas/  Can  any  degree  of  assault  on  a  person's  health  due  to  pollution  or 
workplace  hazards  be  rationalized  as  acceptable  based  on  a  technical  calculation 
that  the  benefits  of  preventing  the  denial  of  these  rights  do  not  outweigh  the  costs? 

Americans  reasonably  exped,  their  government  to  establish  rules  of  behavior  that 
do  not  tolerate  the  knowing  infliction  of  harm  on  others.  They  wiU  not  agree  that 

f)oisoning  or  maiming  another  is  acceptable  simply  because  some  government  ana- 
yst  has  estimated  the  costs  of  stopping  the  harm  as  higher  than  the  value  he  as- 
signs to  the  good  health  of  the  person  who  is  harmed. 

Perhaps  it  is  not  the  intent  of  H.R.  9  to  have  cost  estimates  assume  primacy  over 
all  other  values  that  Americans  cherish.  But  the  bill  as  written  would  threaten 
those  values  by  imposing  rigid  decision  rules  and  by  making  it  impossible  for  the 
government  to  act.  We  urge  you  to  vote  against  reporting  the  bill. 

Mr.  Gekas.  Mr.  Miller. 

STATEMENT  OF  JAMES  C.  MILLER,  COUNSELLOR,  CITIZENS 
FOR  A  SOUND  ECONOMY 

Mr.  Miller.  Mr.  Chairman,  I  have  a  statement  that  I  have  pre- 
pared with  the  assistance  of  my  able  associate,  Mr.  Wayne  Brough, 
and  I  would  like  to  submit  that  for  the  record. 

Mr.  Gekas.  We  accept  it  for  the  record,  without  objection. 

Mr.  Miller.  Thank  you,  sir.  I  will  try  to  be  brief. 
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It  seems  to  me  that  we  really  need  to  address  things  on  two  lev- 
els. One  level  is  the  nitty-gritty  of  getting  agencies  to  do  the  right 
thing.  With  the  broad  discretion  Congress  gives  agencies,  they  are 
likely  to  do  things  the  wrong  way.  This  is  because,  currently,  regu- 
latory agencies  focus  solely  on  issuing  regulations,  and  not  on  cost- 
benefit  analysis  and  the  like.  Therefore,  you  must  give  them  some 
guidance. 

The  kind  of  guidance  that  is  contained  in  Executive  Order  12291 
we  thought  was  very  much  on  the  mark.  A^ain,  those  Adelines 
were:  Don't  regulate  unless  you  have  requisite  information.  Don't 
promulgate  a  regulation  unless  you  see  that  the  benefits  exceed  the 
costs.  Choose  the  least  costly  means  of  regulating. 

These  are  straightforward,  commonsensical  rules.  Most  people — 
whether  in  business  or  in  their  private  lives,  deciding  whether  to 
drive  on  the  lefl  side  of  the  road  or  the  right  side  of  the  road,  to 
use  an  extreme  example — apply  that  kind  of  decision  calculus 
themselves. 

An  institutional  framework  which  requires  the  agencies  to  meet 
those  kinds  of  guidelines  and  objectives  makes  an  enormous 
amount  of  sense,  and  we  believe  made  an  enormous  improvement 
in  the  quality  of  regulations  when  applied  in  the  early  1980's.  It 
continued  to  do  so  until  agencies  began  to  find  ways  around  it  and 
Congress  gave  them  power  to  circumvent  the  requirements  of  the 
Executive  order. 

The  other  level  is  much  broader.  We  know  that  the  problem  is 
not  insufficient  regulation.  The  problem  is  too  much  regulation. 
And  we  need  to  grab  the  agencies  by  the  collar,  shake  them 
around,  and  let  them  know  that  business  as  usual  is  no  longer  ac- 
ceptable. If  you  amend  the  statutes,  of  course  vou  will  do  that.  But 
you  can  do  this  in  one  stroke  with  the  kind  of*^ legislation  you  have 
proposed. 

The  present  Director  of  the  Office  of  Information  and  Regulatory 
Affairs — as  I  pointed  out  in  my  testimony,  I  was  the  first  Director 
of  that  Office — is  a  very  fine,  capable  person.  I  think  her  objectives 
are  noble  beyond  question. 

The  problem  is  that  she  is  dealing  with  people  in  the  administra- 
tion who  don't  at  all  agree  with  the  basic  objectives  codified  in  this 
legislation,  I  think  we  do  have  to  get  the  agencys  attention  to  get 
them  to  change. 

Therefore,  Mr.  Chairman  and  members  of  the  committee,  I  urge 
your  favorable  action  on  this  legislation.  I  think  other  things  need 
to  be  done;  a  regulatory  budget,  for  example,  and  risk  assessment. 
But  telling  the  agencies  you  must,  within  the  discretion  afforded  by 
law — and  we  need  to  change  some  of  those  laws — ^you  must  meet 
these  objectives.  And  giving  standing  to  someone  to  file  suit  against 
an  agency  if  it  doesn't  meet  those  standards  is  long  overdue. 

Thank  you. 

Mr.  Gekas.  We  thank  you  for  your  testimony. 

[The  prepared  statement  of  Mr.  Miller  follows:] 

Prepared  Statement  of  James  C.  Miller,  Counsellor,  Citizens  for  a  Sound 

Economy 

Good  morning.  Mr.  Chairman  and  Members  of  the  Committee:  Thank  you  for  the 
opportunity  to  present  the  views  of  Citizens  for  a  Sound  Economy,  a  250,000  mem- 
ber-and-supporter  advocacy  group  that  promotes  market-based  solutions  to  public 
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fiolicy  problems.  As  you  may  know,  I  was  the  first  Administrator  of  the  Office  of 
nformation  and  Regulatory  Affairs  (OIRA),  a  post  established  under  the  Paperwork 
Reduction  Act.  Thus,  I  have  a  keen  interest  in  regulatory  review  and  Title  VII  of 
the  "Job  Creation  and  Wage  Enhancement  Act  of  1995,"  (H.R.  9). 

Each  year,  Americans  pay  a  "Tiidden  tax"  of  some  $500  billion  complying  with  fed- 
eral regulations.  In  addition,  federal  information  recpiests  impose  a  burden  of  more 
than  six  billion  hours  on  consumers  and  businesses.  The  costs  of  excessive  refla- 
tions and  paperwork  present  a  significant  obstacle  to  economic  growth  while  raising 
consumer  prices  and  unnecessarily  restricting  consumer  choice. 

To  address  these  problems.  President  Ronald  Reagan  issued  Executive  Order 
12291,  which  required  federal  agencies  to  examine  both  costs  and  benefits  when  im- 
plementing new  regulations.  Executive  Order  12291,  authored  primarily  by  Boyden 
Gray  and  yours  truly,  established  a  formal  mechanism  for  centralized  review  of  fed- 
eral regulations.  H.R.  9  builds  on  this  process  and  codifies  into  law  the  require- 
ments of  Executive  Order  12291  whUe  expanding  the  requirements  to  the  independ- 
ent regulatory  agencies  as  well.  Favorable  action  on  H.R.  9  will  be  an  important 
step  towards  easing  the  federal  regulatory  burden. 

President  BUI  Cunton  acknowledged  the  importance  of  centralized  review  but  al- 
tered the  review  process  when  he  issued  Executive  Order  12866,  Regulatory  Plan- 
ning and  Review.  The  new  measures  introduced  in  the  executive  order  may  weaken 
effective  regulatory  oversight.  The  new  executive  order  provides  more  leeway  and 
discretion  for  federal  regulators  while  establishing  standards  of  review  that  are  too 
inexact.  The  result  may  be  the  use  of  agency  discretion  to  promulgate  new  regula- 
tions that  impose  costs  far  exceeding  any  benefits.  H.R.  9  provides  an  opportunity 
to  address  this  imbalance  with  tighter  standards  that  will  ensure  the  benefits  of 
regulations  exceed  their  costs. 

The  Origins  of  Centralized  Review 

As  the  federal  government  has  grown  in  size  and  complexity,  centralized  regu- 
latory review  has  become  an  integral  tool  of  the  executive  tranch's  eflbrts  to  ensure 
that  policies  are  consistent  across  agencies  and  reflect  the  administration's  views. 
Increased  levels  of  congressional  oversight  have  made  White  House  re^latory  re- 
view even  more  important.  President  Richard  Nixon's  Quality  of  Life  review  was  the 
first  eflbrt  to  coordinate  regulations  across  agencies.  These  efi'orts  at  White  House 
review  were  continued  under  President  Gerald  Ford  through  the  use  of  Inflation  Im- 
pact Statements.  President  Jimmy  Carter  then  established  the  Improving  Govern- 
ment Regulations  Program,  which  relied  on  a  number  of  offices  within  the  Executive 
Office  of  the  President  to  evaluate  the  impact  and  cost-eflectiveness  of  regulatory 
activities.  The  current  requirement  for  regulatory  analysis  on  any  rule  with  an  im- 
pact of  more  than  $100  million  on  the  economy  was  established  under  President 
Carter. 

When  President  Ronald  Reagan  was  elected,  he  established  a  more  formal  proce- 
dure for  regulatory  review  and  analysis.  Executive  Order  No.  12291  required,  to  the 
degree  permitted  by  law,  that  agencies  base  their  regulatory  decisions  on  simple 
rules:  that  they  have  sufficient  information  on  whJch  to  base  their  decisions;  that 
when  alternative  ways  of  securing  a  regulatory  objective  are  available  they  choose 
the  least-costly  method;  that  when  benefits  do  not  exceed  costs  they  do  not  go  for- 
ward; and  so  forth.  Executive  Order  12291  was  the  foundation  for  regulatory  review 
and  analysis  conducted  throughout  the  1980s  and  early  1990s. 

Prior  to  President  Reagan's  executive  order,  regulatory  analysis  consisted  of  a  de- 
scription of  the  economic  consequences  of  a  rule,  a  description  of  alternative  ap- 
proaches to  achieve  the  same  regulatory  purpose,  and  an  explanation  of  why  the 
chosen  alternative  was  selected.  President  Keagan's  review  process  provided  the  ini- 
tial enforcement  measures  to  require  benefit-cost  analysis  as  an  integral  part  of  the 
rulemaking  process. 

President  Keagan's  executive  order  played  a  substantial  role  in  reducing  the  regu- 
latory burden  between  1980  and  1986.  One  proxy  for  the  level  of  regulation — Fed- 
eral Register  pages — decreased  from  87,011  pages  in  1980  to  47,418  pages  in  1986. 
At  the  same  time,  regulations  reviewed  by  OIRA  dropped  from  2,765  to  2,007.  How- 
ever, these  trends  reversed  in  1986  as  Congress  mounted  pressure  for  additional 
regulations  and  as  agencies  learned  to  "game"  the  system.  Federal  Register  page 
now  have  climbed  to  more  than  67,000  pages — the  hignest  level  since  1980.  In  1991, 
rules  reviewed  by  OIRA  had  reached  2,388.  Major  rules — those  costing  more  than 
$100  million,  or  those  with  significant  impact — jumped  more  than  64  percent  from 
1991  to  1992.  During  the  Bush  Administration,  OIRA  did  not  have  a  politically-ap- 
pointed and  Senate-confirmed  Administrator,  which  may  account  for  some  of  the  in- 
crease in  regulation.  The  Competitiveness  Council,  headed  by  Vice  President  Dan 
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Quayle,  eventually  moved  to  provide  regulatory  guidance  for  the  administration,  fill- 
ingthe  void  in  leadership. 

The  Office  of  Information  and  Regulatory  Affairs  plays  a  crucial  role  in  central- 
ized regulatory  review.  Centralized  review  is  invaluable  for  developing  consistent 
standards  for  regulatory  analysis  that  can  be  used  to  make  comparisons  of  regula- 
tions across  agencies.  To  faciutate  this  process,  President  Reagan  issued  Executive 
Order  No.  12498  on  January  4,  1985,  which  sought  to  improve  executive  branch  reg- 
ulatory decisionmaking  and  coordination.  Under  Executive  Order  No.  12498  eacn 
major  regulatory  agency  develof>ed  a  regulatory  program  outlining  ongoing  regu- 
latory activities.  This  is  reviewed  by  OIRA  so  that  the  administration  could  more 
effectively  direct  regulatory  policies.  In  addition,  the  regulatory  program  provided 
Congress  and  the  public  an  aavance  view  of  significant  regulatory  actions. 

Tlm)ugh  OIRA,  consistent  practices  have  been  created  for  the  use  of  benefit-cost 
analysis  as  well  as  the  use  of  performance  standards,  both  of  which  promote  regula- 
tions that  impose  lower  costs  on  society.  Burdens  on  the  economy  are  reduced  fur- 
ther by  OIRA  8  efforts  to  reduce  excessive  or  redundant  paperwork.  The  Regulatory 
Program  of  the  U.S.  Government  and  the  Information  Collection  Budget,  both  of 
which  have  been  issued  annually  by  OIRA,  provided  valuable  information  concern- 
ing efforts  to  ease  government  burdens  on  the  economy. 

President  Cunton's  Regulatory  Review  Process 

Upon  taking  office.  President  Clinton  expressed  his  concern  for  excessive  regula- 
tion and  the  need  for  regulatory  oversight.  The  President  acknowledged  the  impor- 
tance of  OIRA  but  at  the  same  time,  he  moved  to  distance  himself  from  the  con- 
troversies surrounding  the  Competitiveness  Council.  Accordingly,  the  President 
abolished  the  Council  and  set  out  to  establish  a  new  regime  of  re^latory  review. 
These  efforts  came  to  fruition  on  September  30,  1993  when  the  President  signed  Ex- 
ecutive Order  12866,  "Regulatory  Planning  and  Review."  The  new  executive  order 
revokes  Executive  Orders  12291  and  12498. 

As  with  his  predecessors.  President  Clinton  has  recognized  the  importance  of  cen- 
tralized regulatory  review.  However,  while  he  has  indicated  support  for  the  prin- 
ciples of  benefit-cost  analysis,  the  new  executive  order  contains  modifications  to  the 
old  approach  that  potentially  weaken  benefit-cost  analysis.  Moreover,  agencies  will 

{)lay  a  more  important  role  in  the  review  process,  with  the  ultimate  effect  that  a 
ower  percentage  of  rules  will  be  revieved  by  OIRA. 

Under  Executive  Order  1286,  agencies  will  continue  to  maximize  net  benefits,  but 
the  definition  of  benefits  has  been  expanded  to  include  "distributional  impacts"  and 
equity  as  well  economic  considerations.  In  addition,  the  concept  of  benefits  has  been 
further  expanded  to  include  non-quantitative  benefits.  These  changes  wiU  provide 
agencies  with  more  discretion  during  the  rulemaking  process.  At  the  same  time,  ex- 
ecutive office  review  of  agency  rulemaking  by  the  Office  of  Information  and  Regu- 
latory Affairs  (OIRA)  will  be  diminished,  as  OIRA  will  review  only  significant  rules; 
the  number  of  rules  reviewed  by  OIRA  each  year  is  expected  to  drop  by  one-third. 

In  addition  to  the  executive  order.  President  Clinton  issued  three  memoranda  on 
agency  rulemaking.  One  order  called  for  agencies  to  streamline  their  internal  review 
of  regulations  in  order  to  expedite  the  review  process.  The  second  memorandum 
calls  for  each  agency  to  review  its  regulatory  activities  and  its  interactions  with 
OIRA  for  six  months  in  order  to  develop  a  more  effective  rulemaking  process.  The 
final  memorandum  stresses  the  use  of  negotiated  rulemakings  as  a  mechanism  of 
gaining  more  public  input  into  the  rulemaking  process.  It  also  calls  for  each  agency 
to  identify  one  rule  for  a  negotiated  rulemaking  over  the  next  year,  or  else  explain 
why  negotiated  rulemaking  is  not  feasible. 

One  of  the  most  important  changes  in  regulatory  review  is  the  use  of  a  Regulatory 
Plan.  In  the  past,  each  federal  agency  would  produce  an  annual  regulatory  agenda 
to  be  submitted  to  the  President  twice  a  year.  Under  the  new  executive  order  each 
agency  prepares  a  Regulatory  Plan  to  identify  significant  actions  in  the  upcoming 
year.  This  is  the  list  of  rules  that  will  be  sent  to  OIRA  for  review.  Once  the  plan 
18  issued,  OIRA  has  10  days  to  review  the  plan;  it  is  then  circulated  for  comment 
among  the  agencies,  the  Office  of  Management  and  Budget,  and  the  Office  of  the 
Vice  President.  Some  concerns  have  been  raised  that  the  10  day  time  frame  may 
not  provide  OIRA  sufiicient  time  to  determine  whether  all  appropriate  regulations 
have  been  included  in  the  plan. 

The  new  executive  order  includes  some  positive  aspects  for  regulatory  review. 
Agencies  are  required  to  adopt  cost-effective  regulations,  and  there  is  a  call  for  the 
use  of  risk  assessment  by  tne  agencies.  There  is  also  a  call  to  use  performance 
standards  rather  than  design  standards  when  promulgating  regulations.  In  addi- 
tion, agencies  will  continue  to  look  at  alternative  forms  of  regulation  in  order  to  de- 
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termiBe  the  most  cost  effective  approach  is  taken.  However,  the  expanded  definition 
of  costs  and  benefits,  which  includes  non-quantitative  measures,  increases  the  po- 
tential for  costly  rules  that  are  justified  on  the  grounds  of  newly-defined  benefits 
as  diverse  as  distributional  impact  or  equity.  With  fewer  rules  going  to  OIRA,  this 
could  have  a  significant  impact  on  the  regulatory  burden. 

Another  important  element  in  the  structure  of  OIRA  and  the  new  executive  order 
is  the  designation  of  the  Vice  President  as  the  coordinator  of  regulatory  policy  and 
planning.  Under  Executive  Order  No.  12866  the  Vice  President,  relying  on  a  group 
of  regulatory  policy  advisors  within  the  Executive  Office  of  the  President,  will  be 
responsible  for  carrying  out  the  directives  of  the  executive  order.  In  addition,  the 
Vice  President  is  responsible  for  settling  interagency  disputes  over  regulatory  is- 
sues. 

The  Importance  of  H.R.  9 

The  "Job  Creation  and  Wage  Enhancement  Act  of  1995"  is  an  important  plank 
of  the  Contract  with  America  that  contains  a  number  of  regulatory  reforms  to  ease 
the  regulatory  burden  on  American  consumers  while  ensuring  the  benefits  of  regula- 
tion exceed  the  costs.  A  strong  reauthorization  of  the  Paperwork  Reduction  Act,  new 
standards  for  risk  assessment  based  on  sound  science,  a  regulatory  budget,  and  im- 
proved cost-benefit  analysis  are  fundamental  tools  for  regulatory  reform.  The  Clin- 
ton Administration's  Unified  Agenda  of  Federal  Regulations,  issued  November  14, 
1994,  identifies  more  than  4,300  rulemakings  within  federal  agencies.  H.R.  9  pro- 
vides the  administration  with  enhanced  capabilities  for  ensuring  cost-effective  regu- 
lations that  achieve  their  goal  in  the  least  cost  manner. 

Title  VII  of  H.R.,  which  focuses  specifically  on  cost-benefit  analysis,  establishes  a 
strong  foundation  for  centralized  review  of  federal  regulations.  H.R.  9  develops  a 
basic  set  of  tools  for  regulatory  review  that  attempts  to  minimize  unnecessary  bu- 
reaucratic discretion  in  the  rulemaking  process  while  implementing  objective  assess- 
ments of  the  benefits  and  costs  of  regulation. 

Mr.  Chairman  and  Members  of  tne  Committee,  Citizens  for  a  Sound  Economy 
supports  efforts  to  strengthen  the  regulatory  review  process,  in  order  to  make  need- 
ed regulations  more  effective  and  to  eliminate  regulatory  excess.  Title  VTI  is  impor- 
tant. We  urge  you  to  act  favorably  on  this  important  legislation.  Thank  you. 

Mr.  Gekas.  Mr.  Gray,  you  said  that,  putting  everything  in  its 
most  visible  context,  the  President  still  has  to  get  involved  to  get 
these  agencies  to  respond.  And  yet  we  heard  testimony,  and  it 
bothered  me  a  little  bit,  that  even  under  President  Reagan's  Execu- 
tive order  which  both  of  you  crafted,  that  some  of  the  agencies  just 
didn't  respond  in  any  event  because  either  they  felt  that  they  were 
beyond  the  President  or  had  a  world  of  their  own.  A  realm  in  their 
own  jurisdiction.  Do  you  recall  instances  like  that,  complaints  that 
would  come  back  to  you,  that  indeed,  even  the  President's  directive 
was  not  being  employed  by  the  agencies  to  whom  it  was  directed? 
Is  that 

Mr.  Gray.  Yes,  sir.  We  had  a  great  problem  with  the  IRS. 

Mr.  Gekas.  Well,  I  am  sorry  I  mentioned  it. 

Mr,  Miller.  They  accounted  for  more  than  half  our  paperwork. 

Mr.  Gray.  They  wouldn't  even  come  to  meetings  in  the  White 
House.  They  refused  to  show  up. 

I  remember  one.  Agricultural  Marketing  Service.  We  wanted  to 
get  a  handle  on  marketing  orders  which  were  government-imposed 
price-fixing,  and  Congress — a  Democratic  Congress  I  want  to  has- 
ten to  add — passed  a  law  that  prohibited  0MB  from  looking  at  it. 
I  mean,  Mr.  Miller  was  going  to  jail  if  he  allowed  this  stuff  to  get 
into  his  office. 

Mr.  Miller.  I  was  afraid  somebody  might  plant  some  study  in 
my  house. 

Mr.  Gray.  I  want  you  to  know  that  after  12  years,  without  the 
aid  of  0MB,  the  White  House,  was  finally  able  to  ditch  the  market- 
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ing  orders  in  1992.  I  am  sorry  we  did,  in  a  way,  because  you  would 
have  had  a  lot  of  fun  using  it  as  an  example  of  overregulation. 

Mr.  Miller.  They  went  to  the  FTC.  They  prohibited  a  new  study 
at  the  FTC. 

Mr.  Gray.  So  there  are  a  couple  of  examples,  but  those  come  to 
mind. 

Mr.  Gekas.  It  might  have  been  involved  in  marketing  orders 
with  America,  along  with  the  Contract  With  America. 

Mr.  Miller.  Mr.  Chairman,  could  I  just  mention?  It  really 
worked  well,  I  think,  for  the  first  few  years. 

But  when  the  agencies  began  to  feel  their  oats,  and  Congress 
would  establish,  say,  for  example,  judicial  timetables  for  issuance 
of  regulations,  agencies  would  hold  up  sending  them  over  until  the 
very  last  minute.  And,  of  course,  there  would  be  no  time  to  do  any 
reforms  at  that  point,  as  they  were  gaming  the  system.  That  is 
when  it  began  to  break  down.  That  is  when,  for  example,  just  as 
a  surrogate  measure,  the  number  of  pages  in  the  Federal  Register 
began  to  travel  back  up. 

Let  me  amend  something  I  said  before.  I  don't  want  to  give  you 
the  impression  that  there  is  no  need  for  regulation.  There  is  an  im- 
portant need  for  regulation.  And  there  are  some  additional  regula- 
tions that  are  needed. 

I  mean,  if  you  look  at  some  of  the  OMB's  work  about  the  relative 
risk  of  different  kinds  of  carcinogens,  et  cetera,  the  tragedy  is  that 
the  agencies  are  out  there  causing  enormous  costs  for  minuscule 
benefit  in  many  areas  and  passing  up  opportunities  to  make  sub- 
stantial savings  benefits  to  us  all  in  other  areas.  The  kind  of  legis- 
lation that  you  have  in  mind  will  force  them  to  address  those 
things  that  are  most  important. 

Mr.  Gekas.  Your  ioint  response  to  my  question  about  the  Reagan 
Executive  order  and  how  it  had  a  mixed  review  brings  me  to  ques- 
tion Mr.  Hawkins'  question  about  his  decrying  our  rush  to  judg- 
ment in  H.R.  9,  at  least  I  got  that  impression  from  your  testimony, 
without  really  assessing  the  impact,  et  cetera. 

Well,  the  Executive  order  that  was  issued  by  the  President  and 
then  President  Bush  and  now  by  President  Clinton — whatever  con- 
figuration that  takes — was  not  subject  to  any  review  by  anybody. 
At  least  we  are  giving,  are  we  not,  the  opportunity  for  the  public 
to  respond?  For  the  people  who  are  affected,  people  who  are  wor- 
ried about  the  environment  and  everybody  else  to  have  input.  That 
is  what  this  hearing  is  all  about. 

And  if  we  rush  to  judgment  within  the  100  days  or  shortly  there- 
after, what  world  is  going  to  be  overturned  to  such  an  extent  that 
we  can't  revisit — like  we  are  now  revisiting  the  things  that  hap- 
pened with  the  Executive  order  that  didn't  suit,  if  you  follow  what 
I  am  saying.  We  have  got  to  act.  We  want  to  do  something,  don't 
you  see? 

Mr.  Hawkins.  Those  are  good  questions,  Mr.  Chairman. 

Just  a  bit  of  a  response.  The  Executive  orders  that  have  been 
mentioned,  first,  did  not  sweep  down  to  the  level  that  this  legisla- 
tion intends  to  go.  It  required  analyses  of  rules  that  had  a  potential 
impact  of  $100  million,  rather  than  a  potential  impact  of  $1  million 
or  100  people.  A  rule  that  affects  100  persons  can  be  a  rule  that 
saves  money.  It  can  be  a  rule  that  imposes  $10,000  a  year  in  costs. 
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EPA  has  analyzed  the  cost  to  the  taxpayer  of  complying  with  the 
regulatory  impact  and  risk  assessment  analyses  required  in  H.R.  9 
for  major  rules  as  costing  $1.6  million  per  analysis.  Why  is  it  ra- 
tional to  require  the  agency  to  spend  $1.6  million  to  analyze  the 
impact  of  a  rule  that  may  save  money?  The  problem  is,  when  you 
write  it  into  a  statute,  then  you  have  to  write  a  new  statute  to  fix 
it.  That  is  one  of  the  reasons  to  ask  the  questions  first  before  vot- 
ing to  enact  this  into  law. 

Mr.  Gekas.  But  what  I  hear  is,  my  gosh,  it  is  going  to  cost  the 
agency  and  the  Federal  Government  and  the  taxpayers,  our  pock- 
ets, the  governmental  pockets,  $1.6  million,  and  that  is  dreadful. 
I  agree  it  is.  But  not  having  that  cost-benefit  analysis  may  cost  our 
taxpayers  in  the  formation  of  enterprise  and  in  the  production  of 
jobs  money  that  will  prevent  them  from  doing  that.  I  have  been  an 
advocate  of  reducing  costs  to  government  but  not  at  the  expense  of 
our  citizens. 

Mr.  Hawkins.  Well,  Mr.  Chairman,  I  think  you  have  at  least 
three  choices.  One  of  them  is  to  just  go  ahead  and  enact  this  law 
without  understanding  its  consequences.  A  second  is  to  enact  a  law 
that  is  not  so  sweeping  and,  therefore,  does  not  pose  the  possibility 
of  being  counterproductive  and  basically  bogging  down  the  agencies 
and  imposing  the  obligation  to  do  studies  and  analyses  of  the  dif- 
ferent threshold  levels  and  requiring  some  supplementation  of  re- 
view, if  these  analyses  would  warrant  that. 

The  difficulty  that  we  think  the  Government  will  face  with  this 
kind  of  a  sweeping  edict  is  that  it  will  not  solve  the  problem  which 
the  previous  panel  really  gave  eloquent  testimony  to. 

It  is  easy  to  demonize  people.  And,  you  know,  the  environmental 
movement  has  been  guilty  of  demonizing  polluters,  and  polluters 
have  been  guilty  of  demonizing  the  environmental  movement.  But, 
by  and  large,  you  know,  the  regulators  are  not  evil  people.  They 
are  human  beings  like  you  and  me.  And  they  try  to  get  through 
their  day  figuring  out  how  to  reconcile  conflicting  commands  that 
they  feel  that  they  are  answerable  to. 

Congress  enacts  statutes  which  require  them  to  take  certain  ac- 
tions, require  them  to  try  to  take  those  actions  in  a  time  frame. 
Congress  provides  them  with  certain  resources  to  do  it.  They  are 
beset  by  interest  groups  from  all  sides,  and  they  try  to  figure  out 
how  they  are  going  to  carry  out  their  job. 

One  of  the  things  in  my  view — and  I  was  a  regulator  in  the 
Carter  administration — my  personal  perception  about  this  is  that  a 
great  many  of  these  apparently  hard-to-live-with  regulatory  deci- 
sions are  a  product  not  of  stupidity  or  nastiness  on  the  part  of  a 
regulator  but  it  is  due  in  part  to  the  regulator  trying  to  find  a  way 
to  conserve  administrative  resources  by  making  things  simple,  by 
trying  to  minimize  complicated  decision  rules  for  the  agency. 

Now,  sometimes  that  may  result  in  a  rule  that  looks  arbitrary  or 
rigid.  I  would  submit  by  further  stressing  the  agency  resources  you 
will  increase  the  pressures  on  them  to  find  ways  to  conserve  ad- 
ministrative resources,  and  it  may  lead  to  more  of  these  difficult 
rules,  not  fewer. 

Mr.  Gekas.  I  yield  myself  another  2  minutes  simply  to  say  to  you 
that  it  may  be  better  for  us — and  I  for  one  am  willing  to  take  that 
chance — for  us  to  gamble  whatever  that  term  would  require  for 
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Members  of  Congress  to  gamble  on  the  effectiveness  of  H.R.  9  to 
try  to  reverse  the  big  trend  that  has  amalgamated  itself  over  the 
last  20  years  and  then  see  what  the  consequences  are  and  revisit 
if  we  have  to.  But  the  time  has  come  to  gamble  slightly  it  is  not 
a  total  gamble — on  the  effectiveness  of  H.R.  9. 

One  other  thing  I  want  to  tell  you  is  that  I  agree  with  you  and 
I  am  willing  to  try  to  convince  my  colleagues  that  we  ought  to  per- 
haps change  the  wording  of  where  we  give  the  0MB  Director  this 
silent  veto  power.  It  may  be  salutary.  And  this  will  be  directly  at- 
tributable to  your  testimony  if  we  do  it,  and  I  want  to  try  to  do 
it. 

Where  it  says  now,  "an  agency  may  not  adopt  a  major  rule  unless 
the  final  regulatory  impact  analysis  of  the  rule  is  approved  in  writ- 
ing by  the  Director  of  the  0MB."  That  means  that  the  0MB  Direc- 
tors silence  is  a  veto;  is  it  not?  I  would  want  to  change  it  around 
to  the  affirmative  and  perhaps  require  the  0MB  on  every  submis- 
sion to  make  a  decision  in  writing. 

Mr.  Hawkins.  Well,  I  think  that  would  be  a  great  benefit,  and 
we  would  be  happy  to  work  with  your  staff  on  any  language  that 
you  may  be  considering  in  that  regard. 

Mr.  Gekas.  I  only  have  one  vote  on  the  committee,  though. 

Yes,  Mr.  Miller. 

Mr.  Miller.  Could  I  just  follow  up  and  say  I  agree  with  Mr. 
Hawkins?  We  shouldn't  demonize  regulators.  They  are  people,  the 
so-called  bureaucrats  that  take  these  regulatory  actions.  They  are 
not  mean  people.  They  are  people  that  have  families  and  children, 
and  so  forth.  They  are  not  bad  people.  It  is  just  that  they  are  pur- 
suing objectives  that  just  don't  make  sense  so  many  times. 

And  what  this  legislation  does  is  say,  you  must  follow  some  com- 
monsense  rules.  Common  sense.  My  friend  Phil  Gramm  uses  the 
Dickey  Flatt  test:  How  would  Dickey  Flatt  respond  to  this? 

I  used  to  say,  go  ask  somebody  who  comes  out  to  help  you  at  a 
service  station.  If  you  try  to  explain  to  that  person  what  you  are 
doing  and  you  can't  do  it  without  one  of  you  laughing,  then  you  are 
doing  something  wrong. 

We  recognize  that  many  of  these  regulations  make  no  sense.  And 
this  legislation  would  keep  them  from  instituting  such  regulations 
and,  in  fact,  provide  them  with  a  good  rationale  for  not  doing 
things  that  make  no  sense. 

Mr.  Gekas.  All  right.  I  yield  to  the  gentleman  from  Rhode  Island. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

I  want  to  thank  the  witnesses  for  their  fine  testimony. 

Mr.  Gray,  you  touched  on  a  point,  on  the  need  for  Presidential 
flexibility  to  be  the  Chief  Executive  of  the  country  and  to  the  extent 
that  that  might  be  in  some  place  inhibited  by  judicial  review.  Could 
you  elaborate?  Because  that  is  an  issue  we  will  have  to  struggle 
with. 

Mr.  Gray.  The  point  I  was  trying  to  make  is  that  whatever  judi- 
cial review  is  provided  should  not  permit  outside  parties  to  chal- 
lenge the  President  for  his  failure  to  give  enough  time  to  reviewing 
personally  or  through  his  White  House  subordmates.  It  is  the  pro- 
cedural steps  involving  how  things  that  happen  in  the  White  House 
that  I  was  saying  should  not  be  subject  to  review.  What  should  be 
subject  to  review  are  the  factual  findings  of  the  agency. 
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I  want  to  make  the  point  here  that,  at  the  end  of  the  day,  what- 
ever happens  from  the  President  or  from  the  Director  of  0MB  or 
the  Office  of  Information  and  Regulatory  Affairs,  whatever  happens 
has  got  to  be  reflected  in  the  record.  That  is,  the  rule  that  is  ulti- 
mately issued  must  be  justified  by  the  rulemaking  record.  It  must 
withstand  at  least  arbitrary  and  capricious  review  in  the  courts.  So 
there  is  always  that  protection. 

What  is  not  now  available  for  review  and  should  be,  however,  is 
the  decision  or  determination  that  the  benefits  justify  and  exceed 
the  costs.  But  the  procedural  parts  of  any  of  these  bills  should  not 
be  open  to  review. 

Mr.  Reed.  Let  me  be  clear.  In  your  opinion,  at  this  point  in  the 
drafting  of  the  legislation,  such  procedural  challenges  would  be 
available? 

Mr.  Gray.  You  will  hear  testimony  after  me  from  the  Adminis- 
trative Conference,  from  Ernie  Grellhorn  and  others,  that  it  is  un- 
clear. Because,  normally,  judicial  review  is  available.  But  the  order 
itself  says  that  nothing  in  the  order  is  judicially  reviewable,  so  it 
is  not  clear  as  to  how  it  all  works  out. 

I  think  it  is  fairly  simple  to  fix  it.  I  don't  have  any  blueprint 
here,  but  it  is  fairly  simple  to  fix  it.  I  just  believe  that  it  ought  to 
get  clarified. 

Mr.  Reed.  Let  me  raise  another  question  to  both  Mr.  Miller  and 
Mr.  Gray.  You  both  discharged  substantial  responsibilities  in  the 
executive  departments  and  with  not  unlimited  resources,  and  yet 
this  legislation  would  seek  to  review  every  rule  with  a  potential  im- 
pact of  $1  million  or  affecting  100  people.  When  you  chose  to  pick 
a  standard,  it  was  $100  million. 

There  are  only  so  many  hours  in  the  day  and  so  many  people  in 
the  Federal  Government,  and  I  think  you  all  would  like  to  see  less 
people  in  the  Federal  Government  and  more  hours  in  a  day.  But 
the  point  is,  isn't  the  standard  that  you  adopted  of  $100  million 
much  more  reasonable  than 

Mr.  Gray.  Yes.  My  testimony  says  that  I  think  this  title  VII  cov- 
ers too  many  rules.  There  is  prooably  a  different  threshold  that 
ought  to  be  used,  but  it  should  have  a  safety  valve  which  I  believe 
our  Executive  order  did,  that  the  President  should  be  able  to  reach 
down  and  say,  I  am  going  to  call  that  rule  a  major  rule.  Even  if, 
technically,  some  analyst  in  the  bowels  of  EPA  says  it  only  effects 
$99  million,  I  want  to  call  that  a  major  rule.  The  President  should 
have  that  flexibility  to  invoke  the  panoply  of  these  safeguards 
when  he  chooses  to  do  so. 

And,  believe  me,  that  is  not  going  to  happen  all  the  time.  If  you 
knew  how  hard  it  is  to  get  a  President's  attention  on  issues  of  this 
kind,  that  is  why  this  legislation  is  so  very  important,  to  invest  the 
White  House  in  these  issues. 

One  of  the  problems  that  we  had  in  the  Bush  administration  is 
that  we  lost  the  Senate  in  1986;  and  so  we  had  a  Democrat  House, 
a  Democrat  Senate.  And  although  the  facts  involved  here  are  some- 
what complicated,  at  the  end  of  the  day,  the  Senate  refused  to  con- 
firm an  OIRA  director.  So  we  never  had  someone  like  Sally  Katzen 
who  appeared  before  you  earlier.  We  never  had  such  a  person  con- 
firmed by  the  Senate  to  run  that  Office.  And  that  was  one  of  the 
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disabling  things.  Hopefully,  this  will  not  happen  with  Republican 
control  of  the  Senate. 

Mr.  Reed.  Mr.  Miller,  would  you  like  to  comment? 

Mr.  Miller.  Well,  I  am  flexible  on  the  threshold  issue  too,  and 
I  think  it  is  important  that  0MB  have  the  right  to  reach  down  and 
identify  something  which  technically  might  not  qualify  as  a  regula- 
tion. 

It  is  not  just  a  question  of  the  rules.  An  agency  can  issue  dif- 
ferent kinds  of  policy  statements.  Keep  in  mind  agencies  will  try 
to  game  this  thing.  So  we  need  to  have  somebody  say,  "For  pur- 
poses of  this  act,  that  provision  is  a  rule."  I  think  that  ought  to  be 
included  in  your  legislation. 

On  the  other  hand,  if  agencies  realize  that  they  have  limited  re- 
sources, presumably  they  will  make  more  careful  decisions  about 
which  regulations  to  promulgate.  They  would  promulgate  those 
that  were  the  most  important,  knowing  that  there  would  be  a  re- 
quirement for  some  analysis  as  a  result. 

Mr.  Reed.  Thank  you. 

Mr.  Hawkins,  you  brought  up  a  point  which  I  think  is  worthy  of 
further  consideration.  You  pointed  out  that  in  the  further  titles  of 
this  legislation  there  is  a  call  for  a  20-percent  reduction  in  the  in- 
formation requested  by  Federal  agencies.  Yet  particularly  if  we 
adopt  the  regime  where  a  maior  rule  is  defined  as  100  people  af- 
fected or  $1  million,  we  woula  potentially  have  an  exponential  in- 
crease in  the  need  for  information.  And  that  seems  to  me  to  be 
somewhat  irreconcilable.  Would  you  elaborate  further? 

Mr.  Hawkins.  Well,  ves.  We  think  it  is  irreconcilable.  The  only 
way  it  could  be  reconciled  would  be  by  the  agency  devoting  almost 
all  of  its  resources  to  analysis,  which  will  have  the  effect  possibly 
of  producing  some  rules  that  are  improved.  But  I  think  the  most 
pronounced  effect  will  be  that  the  taxpayers'  dollars  will  be  spent 
on  analysis  rather  than  the  reasons  the  agencies  were  established 
in  the  first  place,  which  is  to  act  to  protect  the  public  in  cir- 
cumstances where  that  protection  is  appropriate.  It  will  mean  that 
9  out  of  10  taxpayer  dollars  that  are  going  into  the  EPA  will  be 
spent  on  analyzing  what  the  Agency  should  do  or  whether  it  should 
do  anything,  and  1  out  of  10  may  be  spent  actually  on  putting  in 
place  these  protections.  It  will  basically  funnel  everything  through 
this  analytical  bottleneck. 

Mr.  Miller.  May  I  just  say,  I  can't  conceive  of  $9  out  of  $10 
going  to  analysis  in  any  of  these  agencies. 

But,  secondly,  let  me  say  isn't  it  appropriate  that  we  spend  a  lit- 
tle bit  of  time  and  attention  on  analysis,  given  that  conservative  es- 
timates of  the  cost  of  regulation  are  upwards  of  $500  billion  per 
year?  That  $500  billion  is  roughly  a  third  of  the  total  Federal 
spending  budget  that  just  came  out  today.  It  is  roughly  a  third. 

And  so,  to  do  some  analysis  I  think 

Mr.  Reed.  I  don't  think  anyone  would  dispute  you,  Mr.  Miller. 
We  should  be  doing  more  analysis. 

But  the  question  is,  if  you  are  statutorily  limited  and  in  fact 
must  reduce  your  request  for  information,  which  is  the  basis  for 
analysis,  and  yet  on  the  other  hand  required  to  do  a  much  more 
extensive  analysis  on  every  potential  regulation,  it  seems  to  me 
there  is  a  disconnect,  as  one  of  our  previous  witnesses  testified. 
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Mr.  Miller.  Well,  Congressman,  if  you  have  gone  through,  as  I 
have,  some  of  these  information  requests — in  the  case  of  OIRA  I 
had  to  do  this  because  we  were  given  the  responsibility  by  Con- 
gress to  reduce  the  paperwork  costs  to  the  American  people.  If  you 
go  through  some  of  this,  you  will  find  that  these  agencies  de- 
manded truly  excessive  information.  And  you  must  have  yourself 
heard  from  constituents  who  ask  the  question,  "Why  in  the  world 
is  this  agency  demanding  I  fill  out  all  of  these  forms  and  provide 
all  of  this  information?" 

Mr.  Reed.  I  agree,  Mr.  Miller.  But  I  don't  think  we  can  escape 
the  conclusion  that,  if  this  legislation  passes,  an  agency  in  good 
faith  following  this  law  has  to  ask  a  lot  of  questions  that  they  don't 
ask  now  in  terms  of  costs,  benefits — the  example  of  the  bacteria  up 
in  Milwaukee  where  we  would  have  to  conduct  extensive  scientific 
research  to  find  out  the  benefits  and  the  costs,  et  cetera.  All  of  that 
is  triggered  not  by  the  need  to  get  the  regulation  out,  but  by  this 
particular  legislation. 

Mr.  Hawkins.  If  I  could  just  add  a  thought.  Congressman. 

It  seems  to  me  that  Mr.  Miller  is  really  not  addressing  the  point 
I  raised.  The  issue  is  not  some  analysis.  There  has  been  some  anal- 
ysis. Indeed,  there  has  been  a  great  deal  of  analysis  ever  since  the 
Ford  administration  in  regularized  procedure  of  major  rules. 

The  question  is,  how  much  analysis?  And  to  state  it  in  the  terms 
of  this  legislation,  is  the  analysis  that  is  being  required  going  to 
be  cost-effective  analysis  or  are  you  going  to  go  beyond  the  point 
of  diminishing  returns? 

What  we  are  saying  is  that  if  you  require  analysis  down  to  the 
hundred  person  level,  you  are  going  well  beyond  the  point  of  dimin- 
ishing returns  in  two  regards.  You  will  be  spending  scarce  re- 
sources analyzing  rules  tnat  don't  warrant  that  amount  of  re- 
sources. Second,  the  very  fact  that  you  are  spending  all  of  those  re- 
sources analyzing  that  huge  volume  of  rules  will  bog  down  the  sys- 
tem, and  that  will  cause  the  agencies  to  be  less  responsive,  not 
more  responsive. 

Mr.  Reed.  Thank  you.  Mr.  Chairman,  thank  you. 

Mr.  Gekas.  Do  any  other  Members  seek  recognition? 

The  gentleman  from  Ohio. 

Mr.  Chabot.  Yes.  Just  a  brief  question  for  Mr.  Gray. 

Is  it  your  opinion  that,  without  judicial  review,  an  impact  analy- 
sis mandate  could  be  imdermined  by  lack  of  will  to  enforce  it  due 
to  a  particular  philosophy  of  the  administration  who  might  be  in 
office  at  that  time? 

Mr.  Gray.  I  think  that  is  an  accurate  statement.  And  whether 
you  put  the  judicial  review  in  here  or  do  it  in  title  III,  I  am  not — 
I  am  not  sure  I  have  a  view.  The  two  must  be  integrated,  as  I  said. 
But  I  do  believe  there  must  be  some  review  available  by  the  facts 
that  are  marshaled  by  the  agency. 

Mr.  Chabot.  Thank  you.  I  yield  back  the  balance  of  my  time. 

Mr.  Gekas.  Does  the  gentleman  from  Georgia  seek  recognition? 

Mr.  Barr.  Thank  you,  Mr.  Chairman, 

Mr.  Gekas.  Recognized  for  5  minutes. 

Mr.  Barr.  I  think  it  is  apparent  in  some  of  the  comments  both 
of  this  panel  and  not  the  previous  panel  but  Ms.  Katzen  that  this 
administration  and  its  proponents  really  favor  a  go-slow  approach. 


260 

And  I,  for  one,  think  that  that  has  gotten  us  to  the  point  where 
we  are. 

I  don't  think  we  need  to  be  going  slow.  I  think  we  need  to  be  bold 
and  take  some  steps  here  that  start  the  process  sweeping  aside — 
sweeping  aside  a  series  or  a  mentality  that  has  grown  up  here  that 
regulations  are  good  and  that  the  burden  is  on  the  people  who  are 
the  targets  of  those  regulatory  measures  to  prove  themselves  or  to 
prove  their  innocence  or  whatnot.  I  am  hopeful  that  this  panel  and 
the  full  Judiciary  Committee  and  the  Congress  will  not  take  a  go- 
slow  approach  on  this. 

Mr.  Miller,  you  indicated  in  your  testimony  that  President  Clin- 
ton's Executive  Order  12866,  which  altered  the  0MB  review  proc- 
ess may,  in  fact,  weaken  effective  regulatory  oversight  as  carried 
out  under  the  previous  Reagan  Executive  order.  Could  you  be 
somewhat  more  specific  on  that  point,  please? 

Mr.  Miller.  Well,  the  Reagan  Executive  order  says,  agencies 
have  to  show  A,  B,  C,  or  D;  and  it  has  to  do  with  showing  the  im- 
pact of  the  regulation  really  will  be  beneficial.  The  rhetoric  con- 
tained in  the  new  Executive  order  is  similar,  except  that  it  says, 
essentially,  it  must  also  be  fair. 

And  maybe  it  is  because  I  am  trained  as  an  economist,  but  I  rec- 
ognize that  fairness  to  one  person  is  unfairness  to  another.  In  other 
words,  the  fairness  part,  the  distributed  effects,  et  cetera,  of  the 
regulation  as  talked  about  in  President  Clinton's  Executive  order 
seem  to  me  to  provide  a  loophole.  And,  surely,  if  these  kinds  of  re- 
quirements were  subject  to  judicial  review,  I  don't  know  where  the 
courts  would  come  down,  how  they  would  rule.  I  mean,  what  is  fair 
to  one  is  unfair  to  the  other. 

Boyd  and  I  both  are  involved  with  the  Administrative  Con- 
ference, and  we  spend  a  lot  of  time  thinking  over  these  issues.  And 
I  think  many  very  smart  people  have  come  to  some  pretty  good  de- 
cisions about  recommending  changes  to  assure  access,  fairness,  and 
the  like. 

But  altogether,  this  seems  to  me  an  area  where  reasonable  peo- 
ple can  disagpree.  It  is  an  area  where  a  philosophy  of  one  sort  can 
yield  much  more  regulation  than  a  philosophy  of  another  sort. 

It  seems  to  me  that  if  you  apply  the  ccmmonsense  rules  that  are 
contained  in  Executive  Order  12291  and  limit  it  to  that  I  would 
have  judicial  review  first,  the  question  of  whether  the  agency  did 
an  analysis;  and,  secondly,  an  arbitrary  and  capricious  standard  for 
the  analysis  itself. 

I  wouldn't  want  every  Federal  judge  trying  to  put  themselves  in 
the  position  of  doing  their  own  analyses.  So  I  wouldn't  suggest  that 
kind  of  judicial  review. 

But  I  think  review  of  the  analysis  makes  some  sense  if  it  seeks 
to  limit  the  requirements  for  accomplishing  straightforward  things 
rather  than  some  sort  of  amorphous  ideal  such  as  fairness.  This  is 
not  to  say  that  we  don't  want  to  be  fair.  That  is  not  it  at  all.  But 
you  don't  want  to  give  these  regulations  a  loophole. 

Mr.  Barr.  That  really  addressed  one  of  my  other  questions.  I  ap- 
preciate your  addressing  that. 

Mr.  Gray,  on  page  3  of  your  testimony  and  also  in  response  to 
one  of  the  other  questions,  you  indicated  that  you  would  be  willing 
to  provide  some  additional  guidance  to  this  subcommittee  with  re- 
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gard  to  the  potentially  overbroad  provisions  of  title  VII  of  H.R.  9, 
and  I  would  just  like  to  tell  you  that  I  very  much  personally  would 
appreciate  receiving  your  thoughts  on  that  if  possible.  I  think  it 
would  be  very  helpful  in  helping  again  to  fashion  this  particular 
title  as  strongly  as  possible  and  in  anticipation  of,  obviously,  what 
are  going  to  oe  court  challenges.  I  would  be  very  receptive  to  re- 
ceiving such  information. 

Mr.  Gray.  I  will  be  glad  to  provide  it. 

Mr.  Barr.  Thank  you. 

Mr.  Chairman,  I  yield  back  the  balance  of  my  time. 

Mr.  Gekas.  I  thank  the  gentleman,  and  I  thank  the  panel.  We 
have  learned  a  great  deal.  I&ep  watching  us,  will  you? 

Mr.  Miller.  Yes,  sir. 

Mr.  Gekas.  The  final  panel,  the  members  of  which  we  now  invite 
to  the  witness  table,  include  Ms.  Thomasina  Rogers,  the  Chair  of 
ACUS;  and  Mr.  Gellhorn,  who  is  deeply  involved  in  the  questions 
of  administrative  law;  Gary  Bass,  the  executive  director  of  an  orga- 
nization known  as  0MB  Watch,  a  nonprofit  advocacy  organization; 
and  George  Freeman,  an  attorney  with  the  law  firm  of  Hutton  & 
Williams  in  Richmond,  VA,  who  is  currently  serving  as  cochairman 
of  the  American  Bar  Association's  Working  Group  on  Regulatory 
Reform. 

We  welcome  all  of  you,  and  we  would  ask  you  to  proceed  in  the 
order  in  which  you  were  introduced.  That  means  Ms.  Rogers  is 
first. 

STATEMENT  OF  THOMASINA  V.  ROGERS,  CHAIR, 
ADMINISTRATIVE  CONFERENCE  OF  THE  UNITED  STATES 

Ms.  Rogers.  Good  afternoon,  Mr.  Chairman  and  members  of  the 
subcommittee.  Thank  you  for  inviting  me  to  testify  today  on  title 
VII  of  H.R.  9.  I  am  testifying  on  behalf  of  the  Administrative  Con- 
ference but  not  on  behalf  of  the  administration. 

With  me  is  Mr.  Ernest  Gellhorn,  who  is  a  lawyer  in  private  prac- 
tice here  in  Washington,  DC,  and  also  a  faculty  member  of  the 
George  Mason  University  Law  School.  Most  importantly,  though, 
he  is  the  Chairman  of  the  Administrative  Conference's  Committee 
on  Rulemaking  and  has  been  so  for  the  last  9  years.  And  I  apolo- 

K'ze  at  the  outset  that  Mr.  Grellhom  is  going  to  have  to  leave  short- 
^  to  take  care  of  his  obligations. 

Mr.  Gekas.  Do  you  want  to  yield  to  him  first  to  give  his  testi- 
mony? 

Ms.  Rogers.  Mr.  Gellhorn  is  not  going  to  give  testimony,  but  he 
is  here  to  answer  questions.  So  I  am  going  to  submit  my  testimony 
for  the  record. 

Mr.  Gekas,  Without  objection,  we  will  accept  your  statement  for 
the  record. 

Ms.  Rogers.  I  will  be  very  brief  in  my  remarks. 

I  would  like  to  just  take  a  few  moments,  though,  to  explain  what 
the  Administrative  Conference  is,  to  give  some  context  to  the  re- 
marks that  I  will  make  and  that  Mr.  Gellhorn  will  make  in  the 
context  of  answering  questions. 

The  Administrative  Conference  is  an  independent,  nonpartisan 
agency  dedicated  to  improving  the  administrative  processes  by 
which  the  Federal  Government  carries  out  the  public  business.  It 
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is  a  private-public  partnership.  We  develop  formal  recommenda- 
tions on  questions  of  administrative  procedure  through  a  public 
consensus-based  process  involving  our  members  from  the  Grovem- 
ment  and  from  academia  and  from  the  private  sector. 

We  have  no  partisan  agenda.  Our  members  from  the  private  sec- 
tor represent  all  of  the  points  on  the  political  spectrum.  In  fact,  all 
of  the  members  of  the  panel  immediately  preceding  me  were  mem- 
bers of  the  Administrative  Conference,  as  is  Sally  Katzen. 

The  Conference  takes  no  positions  on  substantive  policy  issues. 
Our  focus  is  solely  on  procedures  and  processes  used  to  implement 
agency  programs  and  policies  and  how  they  affect  efficiency,  effec- 
tiveness and  fairness  of  those  programs. 

The  Conference  has  not  formally  taken  a  position  on  title  VII.  I 
have  appended  to  my  testimony  technical  comments,  though,  that 
do  address  some  of  the  issues  in  the  bill.  And  to  the  extent  that 
my  comments  go  beyond  recommendations  that  have  been  adopted 
through  the  Administrative  Conference  process,  I  am  speaking  only 
for  the  office  of  Chairman. 

I  would  like  to  emphasize  that  there  are  major  themes  in  title 
VII  with  which  the  Conference  is  in  agreement,  as  can  be  deter- 
mined by  the  recommendations  that  have  been  approved.  There  are 
areas  where  the  Administrative  Conference  historically  has  sup- 
ported other  approaches  that  are  different  from  title  VII.  And  then 
there  are  a  couple  of  areas  that  I  would  like  to  mention  as  rec- 
ommendations to  improve  the  bill. 

Just  very,  very  briefly,  the  areas  in  which  we  are  in  agreement, 
based  on  the  recommendations  that  have  been  adopted  by  the  Ad- 
ministrative Conference,  include  the  concept  and  the  importance  of 
regulatory  analysis  as  a  tool  for  improving  the  rulemaking.  We 
subscribe  to  it.  We  have  endorsed  it  as  a  Conference. 

Also,  we  promote  the  opportunity  for  public  participation  in  the 
rulemaking  process. 

We  have  consistently  encouraged  agencies  to  offer  opportunities 
for  the  public  to  comment  beyond  that  which  is  required  by  the  Ad- 
ministrative Procedure  Act.  And  we  have  also  recommended  a  pro- 
cedure called  negotiated  rulemaking,  which  offers  those  affected  by 
a  rule  the  opportunity  to  participate  directly  in  the  development  of 
the  proposed  rule. 

One  of  the  witnesses  on  a  prior  panel  had  suggested,  if  you  will, 
a  partnership  between  the  regulator  and  the  affected  parties.  We 
believe  that  negotiated  rulemaking  offers  the  opportunity  for  such 
a  partnership. 

The  Conference  finally  has  also  endorsed  very  strongly  the  con- 
cept of  Presidential  oversight  of  the  rulemaking  process  as  a  mech- 
anism for  encouraging  consistency  and  avoiding  duplication. 

There  are  some  concerns  that  I  would  just  like  to  highlight  very 
quickly.  We  are  concerned  at  the  Administrative  Conference  about 
broadly  applicable  statutory  analysis  requirements  that  are  often 
not  effective  in  achieving  their  goals.  In  other  words,  the  more  re- 
quirements by  statute  that  are  imposed  upon  the  administrative 
agencies,  the  less  attention  agencies  will  give  them,  particularly 
with  reduced  resources.  And  so  we  question  how  effective  these  re- 
quirements will  be. 
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Nevertheless,  we  do  share  the  concern,  as  expressed  in  the  bill, 
that  there  be  greater  accountability  by  governmental  agencies.  And 
we  would  like  to  work  with  the  committee  to  see  how  best  to 
achieve  that  objective  without  sacrificing  efficiencies  in  the  process. 

In  addition,  as  far  as  public  participation  is  concerned,  we,  at  the 
Conference,  believe,  as  I  indicated  earlier,  that  public  comment  on 
regulations  is  a  goal  that  the  Conference  shares  with  the  pro- 
ponents of  title  VII.  However,  when  statutory  requirements  such  as 
requiring  public  hearings  or  an  additional  tier  of  notice  and  com- 
ment are  mandated  for  nearly  every  rule  in  an  one-size-fits-all 
style,  agencies  have  less  flexibility  to  address  particular  situations 
and  greater  opportunities  are  offered  for  technical,  procedural, 
legal  challenges  to  the  rule. 

I  have  included  an  apendix — appendix  A — to  my  prepared  testi- 
mony. That  appendix  provides  some  technical  suggestions  on  issues 
that  are  raised  by  title  VII. 

On  the  question  of  Presidential  oversight,  the  Conference  again 
strongly  supports  Presidential  coordination  of  agency  policymaking 
as  beneficial  and  necessary,  but  we  are  concerned  about  the  effects 
of  making  the  requirement  statutory.  For  example,  we  looked  at 
the  Reagan  Executive  order  itself  as  having  been  modified  infor- 
mally several  times  over  the  years  and  we  are  concerned  about  in- 
corporating an  Executive  order  into  a  statute  wholesale  and  there- 
by potentially  creating  unintended  ambiguities. 

Consistent  with  title  VII's  focus  on  openness  and  accountability, 
the  Conference  has  recommended  an  additional  step,  which  is  the 
openness  or  transparency  in  the  Presidential  review  process.  More 
openness,  I  should  add,  than  was  provided  in  the  Executive  Order 
12291.  We  suggest  that  the  committee  consider  incorporating 
broader  disclosure  provisions  that  would  offer  the  public  the  oppor- 
tunity to  see  how  rules  assume  their  final  shape. 

As  far  as  judicial  review  is  concerned,  a  number  of  panelists  have 
noted  concerns  with  the  judicial  review  implications  of  title  VII.  In 
these  times  of  limited  judicial  resources,  it  is  worth  considering  the 
extent  to  which  it  is  wise  to  create  a  substantial  new  list  of 
grounds  for  court  challenge.  It  is  also  important  that  the  legislation 
make  clear  its  intention  about  the  extent  to  which  it  has  created 
newly  judicially  enforceable  rights.  We  think  at  this  point  it  is  not 
clear,  although  there  is  a  presumption  of  review  ability  as  a  matter 
of  course. 

While  the  Conference  endorses  many  of  the  separate  provisions 
of  title  VII,  we  suggest  that  the  committee  consider  carefully  the 
aggregate  impact  of  its  many  requirements.  As  I  indicated,  our  ob- 
servation over  the  years  shows  that  as  constraints  on  rulemaking 
processes  have  increased  over  the  decades,  agencies  concerned 
about  accomplishing  their  missions  have  increasingly  implemented 
their  programs  through  what  are  called  "nonrule"  rules,  such  as  in- 
formal policv  guidance  and  enforcement  manual  provisions,  as  a 
way  to  avoid,  resource  investment  and  pitfalls  and  the  delays  in  the 
rulemaking  process. 

As  far  as  the  two  suggestions  that  I  would  make  in  addition  to 
the  technical  observations  that  I  have  appended,  I  would  like  to 
make  two  suggestions  to  the  bill.  The  Conference  has  long  endorsed 
the  elimination  of  the  exemption  from  notice  and  comment  require- 
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merits  for  rules  related  to  public  property,  loans,  grants,  benefits  or 
contracts.  Many  of  these  categories  of  rules  do  have  an  impact  on 
the  public,  and  in  the  interest  of  increasing  the  agency  accountabil- 
ity, the  public  should  be  able  to  comment  on  those,  and  right  now 
they  are  exempted  from  notice  and  comment. 

Secondly,  the  Conference  has  also  advocated  the  use  of  nego- 
tiated rulemaking  as  a  mechanism  for  providing  direct  input  by  tne 
affected  public  into  the  development  of  proposed  rules.  We  believe 
that  this  process  offers  the  public  and  agencies  in  appropriate  cases 
the  chance  to  come  together  to  share  information  and  negotiate  a 
rule  across  the  table  that  the  agency,  the  regulated  community, 
and  other  affected  interests  can  Eve  with.  So  we  suggest  that  the 
committee  consider  amending  section  7004  to  provide  that  where 
an  agency  uses  negotiated  rulemaking  to  develop  a  proposed  rule, 
the  regulatory  analysis  requirement  not  be  applicable  to  that  rule- 
making. 

In  finishing,  the  Administrative  Conference  applauds  many  of 
the  themes  of  title  VII,  including  the  benefits  of  regulatory  impact 
analysis,  public  participation,  and  Presidential  oversight,  but  offers 
the  perspective  and  suggestions  on  implications  of  some  of  the  bill's 
provisions  as  reflected  in  the  appendix. 

My  staff  and  I  would  be  happy  to  work  with  you  and  to  offer 
more  specific  technical  suggestions  aimed  at  preventing  some  of  the 
consequences  that  have  been  discussed  in  prior  panels. 

Mr.  Gellhom  and  I  will  be  happy  to  answer  questions  at  this 
point. 

Mr.  Gekas.  All  right.  Well,  I  am  not  going  to  bifurcate  the  ques- 
tion and  answer  period,  so  I  will  have  to  ask  each  panelist  to  make 
their  opening  statements  before  we  get  to  any  questions. 

[The  prepared  statement  of  Ms.  Rogers  follows:] 

Prepared  Statement  of  Thomasina  V.  Rogers,  Chair,  Administrative 
Conference  of  the  United  States 

Introduction 

Thank  you  for  inviting  me  to  testify  today  on  Title  VII  of  H.R.  9,  the  Administra- 
tive Procedure  Reform  Act  of  1995.  I  am  testifying  on  behalf  of  the  Administrative 
Conference  of  the  United  States  (ACUS).  With  me  is  Mr.  Ernest  Gellhom,  who  is 
both  a  lawyer  in  private  practice  and  a  member  of  the  faculty  at  the  George  Mason 
University  Law  School.  He  has  been  Chairman  of  the  Conference's  Committee  on 
Rulemaking  for  almost  nine  years. 

The  Administrative  Conference  is  an  independent  nonpartisan  agency  dedicated 
to  improving  the  administrative  processes  by  which  the  federal  government  carries 
out  the  public's  business.  We  are  the  only  federal  agency  whose  exclusive  chaise  is 
to  make  federal  regulatory  (and  other)  programs  more  effective,  fair  and  efficient. 
With  the  help  of  a  small  professional  staff,  and  the  assistance  of  contract  consult- 
ants, most  of  whom  are  law  professors,  the  volunteer  members  of  the  Administrative 
Conference  from  outside  government  come  together  with  representatives  of  the  prin- 
cipal departments  and  agencies  to  take  a  hard  look  at  government  processes,  proce- 
dures, and  organizations — to  see  what  works,  what  doesn't,  and  how  things  can  be 
made  more  fair,  more  streamlined,  and  more  effective.  Our  primary  task  is  to  make 
practical  proposals  for  improving  the  way  government  interacts  with  the  citizens  it 
serves  or  regulates. 

The  Conference's  formal  recommendations  are  developed  through  a  process  that 
involves  careful  consideration  of  an  issue  by  one  of  our  standing  committees.  (Rule- 
making issues  are  considered  by  our  Committee  on  Rulemaking.)  Committee  meet- 
ings are  public,  and  involve  discussion  and  debate  among  the  government  and  pub- 
lic members,  as  well  as  others  who  are  interested.  Proposed  recommendations  are 
forwarded  from  the  Committee  to  the  full  membership  of  the  Administrative  Con- 
ference, which  meets  twice  a  year  in  Plenary  Session  to  debate  and  vote  on  the  pro- 
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posals.  Only  those  recommendations  that  are  adopted  through  this  process  become 
formal  Conference  positions. 

We  have  no  partisan  agenda.  Our  members  from  the  private  sector  include  indi- 
viduals from  both  political  parties,  plus  independents,  who  represent  all  points  on 
the  philosophical  spectrum.  They  all  bring  knowledge  and  perspective  on  the  admin- 
istrative process.  Our  recommendations  are  politically  agnostic  and  reflect  the  con- 
sensus of  our  members. 

The  Conference  takes  no  positions  on  issues  of  substantive  policy;  by  law,  we  may 
not  delve  into  the  scope  of  responsibility  given  an  agency  by  Congress  or  evaluate 
matters  of  substantive  policy  committed  to  an  agency's  discretion.  See  5  U.S.C. 
592(3).  Our  focus  is  solely  on  the  procedures  or  processes  used  to  implement  agency 
programs  and  policies,  and  implications  for  the  efficiency  and  fairness  of  those  pro- 
cedures and  processes. 

The  Conference  has  not  formally  examined  Title  7  of  H.R  9.  It  has,  nevertheless, 
addressed  numerous  aspects  of  the  rulemaking  process  in  its  Recommendations  over 
the  years,  and  in  so  domg,  has  considered  many  of  the  issues  the  bill  raises.  To  the 
extent  that  my  comments  go  beyond  the  scope  of  those  Recommendations,  however, 
they  reflect  only  the  views  of  the  Office  of  the  Chairman. 

I  wiU  first  underscore  what  I  see  as  the  major  themes  of  Title  VII,  with  which 
the  Conference  is  in  agreement.  I  wUl  then  aiscuss  some  areas  where  the  Con- 
ference has  historicaUy  supported  approaches  that  are  different  from  those  in  Title 
Vn.  I  will  also  mention  some  subjects  which  we  believe  would  enhance  the  bill. 

Areas  of  Agreement 

I  want  to  start  by  saying  that  there  are  substantial  areas  of  agreement  between 
the  goals  and  objectives  of  Title  VII  and  the  Conference's  recommendations  over  the 
years  for  improving  the  rulemaking  process. 

For  example,  the  Administrative  Conference  supports  the  concept  of  repulatoiy 
analysis  as  a  tool  for  improving  the  rulemaking  process.  In  a  Recommendation  enti- 
tled "Agency  Procedures  for  Performing  Regulatory  Analysis  of  Rules,"  dating  back 
to  1985,  wmch  I  have  appended  to  this  prepared  statement,  ACUS  pointed  out  that 
regulatory  analysis  can  be  a  useful  device  m  rulemaking  if  it  is  taken  seriously  by 
upper  level  decisionmeikers,  the  function  is  effectively  integrated  into  the  rule- 
making process,  and  its  limitations  are  recognized  by  tnose  relying  on  it.  The  Con- 
ference's Recommendation  85-2  specifically  noted  that  cost-benefit  analysis  is  "an 
effective  tool  for  marshaling  and  analyzing  information  and  for  establishing  regu- 
latory priorities'*  It  also  underscored  that  the  information  in  regulatory  analyses 
should  Tbe  available  to  the  public. 

The  Conference  has  also  continuously  promoted  increased  opportunity  for  public 
participation  in  the  rulemaking  process.  Public  comment  provides  valuable  input 
into  the  decisionmaking  process,  improving  the  level  and  quality  of  information  on 
which  the  agency  bases  its  action  Public  participation  also  enhances  the  agency's 
accountability  and  ultimately,  the  acceptability  of  the  rule.  ACUS  has  consistently 
encouraged  agencies  to  offer  opportunities  for  public  comment  well  beyond  those  re- 
quired by  the  Administrative  Procedure  Act  (APA).  We  have  suggested  that  the 
APA's  coverage  be  expanded  to  include  certain  types  of  rules  currently  exempt  (such 
as  those  relating  to  agency  benefit,  grant  and  contracting  activities).  We  also  devel- 
oped the  concept  of  negotiated  rulemaking,  which  offers  those  affected  by  a  rule  an 
opportunity  to  participate  directly  in  the  development  of  a  proposed  rule.  So,  Mr. 
Chairman,  we  are — and  have  long  been — staunchly  devoted  to  enhancing  the 
public's  ability  to  influence  agency  decisions  and  making  agencies  accountable  for 
taking  the  public's  views  into  account. 

The  Conference  has  also  strongly  endorsed  the  concept  of  presidential  oversight 
of  the  rulemaking  process.  It  views  this  as  important  to  encourage  consistency  and 
avoid  duplication  in  regulatory  activity.  It  has  supported  what  is  known  in  some  cir- 
cles as  "increased  transparency^  of  the  presidential  review  process,  that  is,  making 
it  open  and  visible  to  the  public,  so  that  the  regulated  community  and  the  public 
can  see  exactly  how  decisions  were  made.  It  has  also  recommended,  as  in  Title  VII, 
that  independent  agencies  be  included  in  the  presidential  review  process. 

APUS'  Perspective 

As  I  noted  earlier,  it  is  not  ACUS's  role  to  address  substantive  policy  issues  or 
any  underlying  policy  choices  that  may  be  reflected  in  Title  VII  of  H.R.  9.  Given 
those  constraints,  we  believe  that  we  can  be  most  helpful  to  the  Committee  by  focus- 
ingon  the  implications  of  this  title  for  the  rulemaking  process. 

The  Conference  recognizes  that  rulemaking  is  undertaken  by  agencies  exercising 
Congressionally-delegated   authority,   to   implement   Congressional  commands.   In 
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many  cases,  the  result  is  to  add  or  change  requirements.  These  may  be  rules  that 
add  substantial  burdens.  They  may  provide  needed  certainty  in  the  marketplace, 
uniformity  to  avoid  conflicting  state  standards,  or  safety  protections  to  our  citizens. 
In  some  cases,  rulemaking  is  aimed  at  reducing  or  eliminating  existing  require- 
ments. Some  rules  are  aimed  at  addressing  emergencies  or  problems  that  require 
quick  solutions. 

As  this  Committee  knows,  the  Conference,  a  year  ago,  under  Ernie  Gellhom's  able 
stewardship,  completed  a  major  examination  of  the  rulemaking  process  and  made 
a  number  of  proposals.  I  attach  a  copy  of  that  Recommendation,  No.  93-4,  entitled 
"Improving  the  Environment  for  Agency  Rulemaking."  The  Conference's  perspective, 
as  reflected  in  that  and  other  recommendations,  is  that,  irrespective  of  the  issues 
the  rule  is  intended  to  address,  the  rulemaking  process  itself  should  not  waste 
scarce  resources.  It  should  not  create  unintended  consequences,  such  as  increased 
litigation  arising  over  uncertainties  in  the  applicable  procedures,  if  it  is  possible  to 
avoid  them.  It  should  generally  provide  at  least  some  flexibUitv,  so  that  agencies 
are  able  to  deal  with  the  unexpected  or  emergencies.  And  it  snould  not  unneces- 
sarily burden  the  citizens  it  is  mtending  to  regulate.  In  short,  when  Congress  de- 
cides that  an  area  of  national  life  should  be  subject  to  more  or  less  federal  regula- 
tion, and  that  an  agency  should  invoke  its  rulemaking  authority  to  address  the 
problems  Congress  wants  corrected,  it  should  do  so  efficiently,  effectively,  and  fairly. 

Some  of  the  concerns  we  raise  below  are  based  on  the  potential  efiects  of  the 
broad  scope  of  the  definition  of  "major  rule,"  which  would  appear  to  subject  nearly 
every  rule  to  Title  VIFs  new  requirements.  If  the  scope  of  "major  rules"  were  more 
limited,  some  of  our  concerns  about  the  biU's  effects  would  correspondingly  be  less- 
ened. 

REGULATORY  IMPACT  ANALYSIS 

As  I  mentioned,  the  Conference  supports  the  concept  of  regulatory  impact  analy- 
sis. The  Committee  should  be  aware,  however,  of  the  potential  for  unintended  con- 
seqpiences  of  enacting  an  extensive  list  into  statute.  In  Recommendation  934,  the 
Conference  suggested  that  broadlv-applicable  statutory  analysis  requirements  are 
often  not  efTective  in  achieving  tneir  goals.  The  more  distinct  requirements  that 
Congress  imposes,  the  less  attention  agencies  with  reduced  resources  can  realisti- 
cally devote  to  meaningful  analysis  of  each  one.  The  addition  of  new  elements  to 
a  statutorily-required  list  may  become  primarily  paperwork  exercises  or  may  lead 
agencies  simply  to  add  a  new  box  to  be  checked  oil  in  each  new  rulemaking  pro- 

gosal.  Therefore,  ACUS  has  ui^ed  Congress  to  consider  carefully  whether  statu- 
)rily-imposed  regulatory  analvsis  requirements  are  necessary.  Where  Congress  de- 
termines that  they  are,  the  Conference  has  suggested  that  regulatory  analysis  re- 
quirements be  focused  narrowly  on  those  areas  where  they  are  likely  to  be  the  most 
useful.  Moreover,  to  the  extent  that  any  "new"  requirements  are  intended  merely 
to  codify  similar  pre-existing  ones,  needless  litigation  may  be  engendered  unless 
Congress  makes  clear  that  the  new  provision  does  not  effect  a  change  in  existing 
law.  So,  if  the  Committee  decides  to  go  forward  with  a  statutory  list  of  topics  to  be 
analyzed,  the  list  should  be  reviewed  carefully,  to  see  whether  specific  items  can  be 
pruned  or  eliminated,  or  if  separate  analyses  can  be  combined. 

PUBUC  PARTICIPATION  PROCEDURES 

Increasing  the  opportunity  for  public  comment  on  regulations  is  a  goal  that  the 
Conference  shares  with  the  proponents  of  Title  VII.  However,  when  statutory  re- 
quirements, such  as  recmiring  public  hearings  or  an  additional  tier  of  notice  and 
comment  are  mandated  for  nearly  every  rule  (as  would  be  the  case  under  Title  VIFs 
definition  of  "mtgor  rule"),  agencies  have  less  flexibility  to  address  particular  situa- 
tions, and  greater  opportunities  are  ofTered  for  tedinical,  procedural  legal  challenges 
to  a  rule.  In  Appendix  A,  we  note  some  technical  issues  raised  by  Title  VlI. 

PRESIDENTIAL  OVERSIGHT 

Title  Vn  writes  into  statute  the  provisions  of  Executive  Order  12,291,  which  gov- 
erned presidential  review  of  executive  branch  agency  rulemaking  from  1981-1993. 
The  Conference  strongly  supports  "presidential  coordination  of  agency  policymaking 
as  beneficial  and  necessary.  We  are,  however,  concerned  about  the  eftects  of  mak- 
ing the  requirements  statutory,  which  complicates  efforts  to  adapt  such  provisions 
to  meet  changing  circumstances  For  example,  the  Reagan  Executive  Order  itself  was 
modified  informally  over  the  years  are  also  concerned  about  incorporating  an  execu- 
tive order  into  a  statute  wholesale  and  thereby  potentially  creating  unintentional 
ambiguities.  We  suggest  instead  codifying,  if  any,  only  those  portions  of  it  that  are 
considered  most  critical. 
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Consistent  with  Title  VIFs  focus  on  openness  and  accountability,  the  Conference 
has  recommended  greater  openness  in  the  presidential  review  process  than  is  pro- 
vided for  in  E.O.  12,291,  which  is  silent  on  this  point.  The  currently  operative  execu- 
tive order  on  regulatory  planning  and  review.  Executive  Order  12,866,  provides  sub- 
stantial transparency  of  the  process,  allowing  public  understanding  ofhow  its  gov- 
ernment makes  decisions.  The  Committee  should  consider  incorporating  these 
broader  disclosure  provisions. 

JUDICIAL  REVIEW 

The  Conference  is  also  concerned  about  the  judicial  review  implications  of  Title 
Vn's  provisions.  In  these  times  of  limited  judicial  resources,  it  is  worth  considering 
the  extent  to  which  it  is  wise  to  create  a  substantial  new  list  of  grounds  for  court 
challenge  (including  perhaps  whether  proper  grammar  has  been  used).  The  avail- 
ability of  judicial  review  intended  by  the  bill  is  not  clear,  but  general  principles  of 
administrative  law  presume  judicial  review  ability  unless  expressly  precluded.  Al- 
though the  biU  itseli  is  silent  on  the  point,  E.O.  12,291,  which  would  be  incorporated 
into  statute  by  the  bUl,  specifically  stated  that  it  was  intended  for  management  pur- 
poses, and  did  not  create  new,  jucucially  enforceable  rights. 

The  APA  has  governed  agency  operation  for  almost  50  years,  and  most  of  its  pro- 
visions have  been  the  subject  of  judicial  interpretation  Each  new  requirement  will 
not  only  encourage  lawsuits  to  determine  its  precise  meaning,  but  will  raise  ques- 
tions about  how  it  is  intended  to  relate  to  existing  requirements  and  interpretations. 
The  maximum  amount  of  clarity  about  Congress  intentions  will  reduce  some  of  the 
litigation. 

OTHER  UNINTENDED  CONSEQUENCES 

While  the  Conference  endorses  many  of  the  separate  provisions  in  Title  VII,  we 
suggest  that  the  Committee  consider  carefully  the  aggregate  impacts  of  its  many  re- 
quirements. Our  observations  over  the  years  show  that  as  constraints  on  the  rule- 
making process  have  increased  over  the  decades,  agencies,  understandably  con- 
cerned about  accomplishing  their  missions,  have  increasingly  sought  to  implement 
their  programs  through  "nonrule"  rules,  such  as  "informal"  policy  guidance  and  en- 
forcement manual  provisions,  as  a  way  to  avoid  the  resource  investment,  pitfalls, 
and  delay  of  the  rulemaking  process.  While  informal  "policy  statements  that  inform 
agency  staff  and  the  public  about  agency  policy  are  beneficial  to  both,"  (Rec- 
ommendation 92-2,  "Agency  Policy  Statements"),  the  movement  toward  "under- 
ground" rulemaking  has  the  unfortunate  consequence  of  eliminating  both  public 
input  and  any  opportunity  for  challenge.  Thus,  an  effort  to  improve  a  process  may 
have  unintended  consequences,  or,  put  another  way,  the  best  may  become  the 
enemy  of  the  good. 

Proposed  Additions  to  Title  VU 

There  are  several  categories  of  rules  that  the  Administrative  F*rocedure  Act  now 
exempts  from  public  notice-and-comment  requirements.  The  Conference  has  long  en- 
dorsed the  elimination  of  these  exemptions  for  rules  relating  to  public  property, 
loans,  grants,  benefits  or  contracts.  See  Recommendations  69-8,  93,  attached  hereto. 
Many  of  these  categories  of  rules  have  an  impact  on  the  public,  and,  in  the  interest 
of  increasing  agency  accountability,  the  public  should  be  able  to  comment  on  these 
impacts  (In  fact,  many  agencies  have  waived  the  exemption.)  The  Conference  sug- 
gests that  Title  VII  be  amended  to  eliminate  this  anomaly. 

The  Conference  has  also  advocated  the  use  of  negotiated  rulemaking  as  a  mecha- 
nism for  providing  direct  input  by  the  affected  public  into  development  of  a  proposed 
rule.  This  process,  which  Congress  endorsed  in  the  1990  Negotiated  Rulemaking 
Act,  offers  the  public  and  agencies,  in  appropriate  cases,  the  chance  to  come  to- 
gether to  share  information  and  negotiate  a  rule  across  the  table  that  the  agency, 
the  regulated  community,  and  other  affected  interests  can  all  live  with.  The  process, 
although  not  suitable  in  all  situations,  has  been  used  increasingly  in  the  last  few 
years,  and  experience  suggests  that  it  has  produced  rules  that  have  engendered 
much  less  litigation  than  conventional  rulemaking  processes.  We  suggest  that  the 
Committee  consider  amending  Section  7004  to  provide  that  where  an  agency  uses 
negotiated  rulemaking  to  develop  a  proposed  rule,  the  RLA  requirement  is  not  appli- 
cable to  that  rulemaking.  The  rationale  for  this  suggestion  is  that  negotiated  rule- 
making requires  a  large  up-front  dedication  of  resources;  many  of  the  kinds  of  infor- 
mation that  Title  VII  would  mandate  for  the  regulatory  impact  analysis  are  ex- 
changed in  the  course  of  the  negotiating  process.  So,  requiring  preparation  of  an 
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RIA  on  top  of  the  negotiated  process  is  probably  not  necessary  and  would  discourage 
agencies  from  using  what  is  generally  seen  as  a  successful  and  useful  tool. 

Conclusion 

In  sum,  Mr.  Chaimxan,  the  Administrative  Conference  applauds  many  of  the  basic 
themes  of  Title  VII,  including  the  benefits  of  regulatory  impact  analysis,  public  par- 
ticipation and  presidential  oversieht,  but  offers  its  perspectives  and  suggestions  on 
the  implications  of  some  of  the  bill's  provisions. 

My  staff  and  I  would  be  happy  to  work  with  you,  and  to  offer  more  specific  tech- 
nical suggestions  aimed  at  preventing  unintended  complications.  Mr.  Gellhom  and 
I  would  be  happy  to  answer  questions. 


APPENDIX  A 
TITLE  Vn  of  H.R.  9:  Technical  Comments  on  Certain  Sections  -Annotation 

Sec.  7002  —  Rule  Making  Notices  for  Major  Rules 

[p.95.  In  14-20  (new  553(f)(1)(A))]  Amending  §553  of  Title  5  to  add  requirement 
that  the  head  of  an  agency  publish  a  notice  of  intent  to  engage  in  rulemaking  90  days  in 
advance  of  a  proposed  major  rule. 

Comment:  This  is  the  equivalent  of  what  has  been  referred  to  as  an  "advance 
notice  of  proposed  mlemaicing"  (ANPRM)  ACUS  has  formally  recommended  that 
agencies  use  AhfPRM  in  appropriate  circumstances  See  Recommendation  No  76-3, 
"Procedures  in  Addition  to  Notice  and  the  Opportunity  for  Comment  in  Informal 
Rulemaking."  ACUS  suggested  that  ANPRMs  be  used  when  (1)  issues  raised  by  the 
rulemaking  are  unusually  complex,  or  (2)  when  it  is  in  the  public  interest  It  suggests  that 
the  ANPRM  give  a  general  description  of  the  issues  and  invite  public  comment  on  the 
issues 

The  provision  in  Title  VII  does  not  appear  to  solicit  comments  in  response  to  the 
ANPRM  If  an  opportunity  for  comment  is  contemplated,  the  bill  should  address  whether 
the  agency  would  be  required  to  respond  to  each  comment,  or  instead,  use  the  information 
in  selecting  the  best  regulatory  approach,  subject  to  flirther  comment  on  the  Notice  of 
Proposed  Rulemaking 


[p.  96.  line  1-13,  (new  553(f)(2) I  Requiring  a  final  Regulatory  Impact  Analysis 
(RIA)  for  the  rule  to  be  prepared  when  the  rule  itself  is  only  in  a  propt)sedform. 

Comment  The  language  in  section  (0(2)(A)  should  be  changed  to  refer  to  a  draft 
ot  preliminary  RIA,  rather  than  i  final  RIA.  so  that  the  public  has  the  opponunity  to 
comment  on  a  draft,  and  the  agency  can  change  its  RIA  to  respond  to  such  comment  (In 
fact,  the  bill  does  refer  to  preliminary  RIAs  in  section  7004(c)  )  if  the  reference  to  final 
RJAs  IS  retained  (and  if  the  RIA  is  subject  to  >'dicial  review),  the  courts  may  be  asked  to 
entertain  challenges  to  the  "final"  RIA  before  a  rule  has  been  promulgated 

Section  (0(2)(B)  should  also  be  changed  to  refer  to  a  preliminary  RIA 

Currently,  agencies  are  required  to  publish  a  summarv'  of  the  draft  RIA  with  the 
NPRM,  and  let  the  public  know  how  they  can  get  a  copy  of  the  complete  document  ' 
Given  the  high  cost  of  publishing  in  the  Federal  Register,  and  the  fact  that  the  RIA  is  likely 
going  to  be  quite  lengthy,  this  approach  might  be  used 

An  additional  provision  could  be  added  to  require  a  comparable  summary  of  the 
final  RIA  as  pan  of  the  preamble  to  the  final  rule 


'  See  E  O   12.291  '  3(g).  EG  12.866  116(a)(3)(E) 
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Section  7003  —  Hearing  Requirement  for  Proposed  Rules;  Extension  of 
Comment  Period 

[p.  96,  In  19-23  (amendment  to  553(b))]  Subjecting  all  rules  (including  those 
currently  exempt  from  notice-and-comment  requirements)  to  the  requirement  that  an 
agency  hold  a  hearing  on  any  rule  for  which  more  that  J  00  public  comments  are  received 
(new  subsection  (g),  discussed  more  below). 

Comment:  Some  rules  to  which  this  public  hearing  requirement  would  be  applied 
(interpretive  rules,  statements  of  policy,  procedural  rules,  rules  relating  to  agency  internal 
structure,  and  rules  subject  to  the  "good  cause"  exception)  are  not  currently  subjea  to 
notice  and  comment  at  all,  either  because  their  impact  on  the  public  is  not  substantive, 
because  agencies  are  encouraged  to  provide  as  much  guidance  to  the  public  as  possible,  or 
because  the  public  interest  requires  expedited  action  The  Committee  should  consider 
whether  the  public  hearing  requirement  ought  to  be  applied  to  such  rules  Note  also  that 
there  appears  to  be  a  technical  inconsistency,  since  subsection  (g)  by  its  terms  applies  only 
to  rules  "proposed  by  the  agency,"  which  would  seem  not  to  include  those  issued  without 
notice  and  comment 

[p-96.  In  2-t  —  p.97.  In  4  (new  553(g)) j  Adding  a  mandatory  public  hearing  on 
any  rule  for  which  more  than  JOG  comments  are  suhmitled. 

Comment  This  provision  does  not  make  clear  the  scope  and  nature  of  such  a 
hearing  ACUS  has  strongly  opposed  requiring  trial-type  hearings  in  rulemakings  See 
Recommendation  72-5,  "Procedures  for  the  Adoption  of  Rules  of  General  Applicability" 
Presumably  "public  hearing"  would  not  be  a  trial-type  hearing  The  Committee  might  also 
consider  whether  the  public  hearing  requirement  should  be  triggered  by  100  requests  for  a 
hearing,  rather  than  by  100  comments,  since  favorable  comments  would  apparently  be 
included  by  the  current  formulation 


[p.  97,  In  5-20  (new  553(h) I  Relating  lo  extensions  of  the  comment  period. 

Comment:  The  first  part  of  the  new  §553(h)  would  require  an  extension  to  the 
(currently  unprovided  for)  comment  period  following  a  ANPRM  The  second  part  would 
require  the  extension  of  the  comment  period  to  a  NPRM  The  Committee  should  consider 
including  a  waiver  provision  that  agencies  could  invoke  m  situations  where  the  public 
interest  requires  quicker  action,  particularly  with  respect  to  extensions  of  the  ANPRM 
period  (Note  our  comment  to  section  (f)(1)(A)  that  it  does  not  currently  specify  whether 
the  public  may  comment  on  the  ANPRM) 

The  extension  to  the  NPRM  comment  period  appears  to  assume  a  30-day 
comment  period  It  is  a  common  misconception  that  this  is  the  statutory  comment  period 
In  fact,  there  is  no  minimum  statutory  comment  period,  but  most  agencies  in  practice  offer 
60-90  day  (or  longer)  comment  periods  The  Administrative  Conference  has 
recommended  that  the  statute  specify  a  comment  period  of  "no  fewer  than  30  days, 
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provided  that  a  good  cause  provision  allowing  shorter  comment  periods  or  no  comment 
period  is  incorporated  ..."  Recommendation  93-4,  "Improving  the  Environment  for 
Agency  Rulemaking,"  H  rV(B).  We  note  that  a  similar  provision  exists  in  the  Clean  Air 
Act.  42  U.S.C.  7607(h). 


[p.97.  In  21  -p.98.  In  4  (new  S53(c)(2))]  Requiring  by  statute  that  the  agency 
publish  responses  to  the  comments  the  agency  receives  regarding  a  rule.  It  would  apply 
to  rules  subject  to  notice  and  comment,  and  also  to  policy  statements  and  interpretive 
rules. 

Comment:  The  courts  now  require  agencies  to  address  the  significant  issues  raised 
in  public  comments  in  the  preamble  to  the  final  rule.  However,  courts  have  consistently 
held  that  an  agency  need  not  respond  individually  to  each  comment,  since  often  many 
commenters  raise  the  same  or  similar  issues  It  is  not  clear  whether  this  provision  intends 
to  change  current  law.  The  Conference  has  recommended  that  the  "statement  of  basis  and 
purpose"  (the  preamble  to  the  rule)  "respond  to  the  significant  issues  raised  in  public 
comments."  See  Recommendation  93-4,  ^  IV(D) 

The  amendment  would  also  extend  the  requirement  to  respond  to  comments  to 
policy  statements  and  interpretive  rules,  which  are  not  now  subject  to  notice-and-comment 
requirements. 


Judicial  review 

The  Committee  should  consider  the  extent  to  which  it  seeks  to  have  the  new 
provisions  subject  to  judicial  review  of  technical  procedural  challenges  In  the  absence  of 
any  statement  by  Congress,  courts  will  presume  judicial  review  is  available 

Section  7004(a)  would  codify  the  provisions  of  Executive  Order  12,291  Included 
in  that  executive  order  is  a  provision  (in  section  9)  stating  that  the  Order  does  not  create 
judicially  enforceable  rights  The  Committee  should  consider  how  that  provision  interacts 
with  other  parts  of  Title  VII 
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RECOMMENDATION  85-2: 

AGENCY  PROCEDURES  FOR  PERFORMING 

REGULATORY  ANALYSIS  OF  RULES 


Since  1974  executive  branch  agencies  have  been  subject  to 
a  series  of  Presidential  executive  orders  that  required  agencies  to 
prepare  comprehensive  Impact  analyses  for  major  rulemaking 
proposals.  Variously  termed  "inflation  Impact  statements," 
"regulatory  analyses,"  and  "regulatory  impact  analyses,",  these 
analyses  were  all  designed  to  identify  or  measure  the  costs  and 
benefits  of  rulemaking  options  being  considered  by  Federal 
administrative  agencies.  Congress  also  has  imposed  impact 
analysis  requirements  on  administrative  agencies  through  the 
National  Environmental  Policy  Act  of  1969,  the  Regulatory 
Flexibility  Act  of  1980,  and  by  amendments  to  authorizing 
statutes  for  particular  agencies. 

The  regulatory  analysis  function  has  become  increasingly 
formalized  within  agencies  as  a  result  of  the  proliferation  and 
durability  of  these  requirements.  This  Recommendation  Is  based 
on  a  Conference  study  of  the  ways  agencies  have  incorporated  the 
regulatory  analysis  function  Into  their  decisionmaking  process.  A 
general  conclusion  from  this  study  is  that  regulatory  analysis  can 
be  a  useful  device  in  rulemaking  If  it  is  taken  seriously  by  upper 
level  agency  decisionmakers;  the  regulatory  analysis  function  Is 
effectively  integrated  into  the  rulemaking  process,  and  the 
limitations  of  regulatory  analysis  are  recognized  by  those  who 
rely  upon  it. 

The  Recommendation  contains  specific  advice  on  the  use 
and  limits  of  regulatory  analysis  and  on  integration  of  regulatory 
analysis  into  the  agency  rulemaking  process.  Unless  expressly  so 
stated,  the  Recommendation  is  not  Intended  to  address 
application  of  the  Freedom  of  Information  Act  to  agency  records 
used  in  regulatory  analysis.  In  particular,  it  Is  not  Intended  to 
expand  or  decrease  the  statutory  protections  afforded  trade 
secrets  and  commercial  or  financial  information  obtained  for  use 
in  regulatory  analysis. 
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1.       The  Use  of  Regulatory  Analysis  to  Identify  Options 

Regulatory  analysis  can  be  most  useful  lo  agency 
decisionmakers  in  identifying  regulatory  options  if  the  regulatory 
analysis  function  is  an  integral  part  of  the  agency  decisionmaking 
process.  To  make  regulatory  analysis  a  more  effective  device  for 
identifying  options,  agencies  should  adopt  the  following  practices: 

a.  When  an  agency  begins  intensive  information-gathering 
and  other  analytical  efforts  on  a  rule,  the  agency's  technical 
staff  and  regulatory  analysts  should  attempt,  at  an  early 
stage,  to  identify  a  broad  range  of  regulatory  options. 


I.  The      following     definitions      are      used      in      this 

recommendation: 

"Regulatory  analysis"  is  a  comprehensive  analysis  of  the 
economic,  social,  and  environmental  impacts  of  one  or  more 
alternatives  for  addressing  a  problem  undertaken  in  connection 
with  an  agency  rulemaking  effort.  A  regulatory  analysis  may 
include  or  be  separate  from  an  environmental  impact  assessment 
of  a  rule  prepared  in  compliance  with  the  National  Environmental 
Policy  Act  of  1969. 

A  "regulatory  analysis  document"  is  a  written  regulatory 
analysis,  whether  drafted  to  comply  with  Executive  Order  12,291, 
the  Regulatory  Flexibility  Act,  or  other  statutes  and  executive 
orders.  Regulatory  analysis  documents  also  may  include  similar 
documents  which,  though  not  required  by  statute  or  execL'tlve 
order,  are  prepared  to  comply  with  agency  regulations  or 
directives  stating  that  the  agency  intends  to  treat  the  documents 
as  regulatory  analyses.  The  term  "regulatory  analysis  document" 
is  intended  to  include  only  final  analyses  prepared  in  connection 
with  a  proposed  or  a  final  rule. 

A  "regulatory  analyst"  is  an  agency  employee  who  prepares 
the  whole  or  part  of  a  regulatory  analysis.  Regulatory  analysts 
often  are  economists  or  policy  analysts  by  training,  and  they 
often  are  assigned  to  a  separate  institutional  unit  within  an 
agency. 

The  "technical  staff"  is  composed  of  agency  employees 
within  a  program  office  who  conduct  investigations,  prepare 
technical  support  documents,  and  often  draft  preambles  and 
recommended  language  for  proposed  and  final  agency  rules.  When 
a  member  of  the  technicnl  staff  is  assigned  to  perform  a 
regulatory  analysis,  he  or  she  then  is  both  a  regulatory  analyst 
and  a  member  of  the  technical  staff. 
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b.  Agencies  should  experiment  with  a  phased  system  of 
reducing  options.  Under  a  phased  system,  the  agency 
initially  should  identify  as  large  a  number  of  options  as  it 
can  for  brief  study.  As  options  are  considered  and  rejected, 
the  remaining  options  should  be  analyzed  with  increasing 
thoroughness.  As  resource  constraints  preclude  further 
consideration  of  an  option,  the  agency  should  list  the  option 
In  its  regulatory  analysis  document  and  explain  briefly  why 
the  option  did  not  warrant  further  study. 

c.  Although  the  extent  to  which  options  are  Identified  and 
analyzed  in  regulatory  analysis  documents  is  largely  a 
matter  for  individual  agency  management,  regulatory 
analysis  documents  normally  should  attempt  to  identify  and 
analyze  several  realistic  regulatory  options. 

2.       Integrating    Regulatory   Analysis   into    the   Decisionmaking 
Process 

a.  Timing  of  Analytical  Input  If  regulatory  analysis  is  to 
be  used  in  a  rulemaking,  the  agency  decisionmaking  process 
should  be  structured  to  involve  agency  regulatory  analysts 
early  in  the  evolution  of  the  rule,  before  alternatives  have 
been  eliminated.  Regulatory  analysis  should  not  be  used  to 
produce  post  hoc  rationalizations  for  decisions  already 
made,  nor  should  it  be  allowed  to  unduly  delay  rulemaking 
proceedings. 

b.  Communicating  Policy  to  Regulatory  Analysts. 
Regulatory  analysis  can  be  a  valuable  tool  for 
communicating  policy  within  regulatory  agencies  because  a 
primary  function  of  regulatory  analysis  is  to  measure 
regulatory  options  against  agency  policy  goals.  Upper  level 
policymakers  in  agencies  should  provide  clear  guidance  to 
subordinate  decisionmaking  units  (such  as  steering 
committees  and  working  groups)  on  the  policies  that  should 
guide  the  agency  in  choosing  among  options  in  individual 
rulemaking  proceedings. 

c.  High  Level  Involvement  at  Important  Decisionmaking 
Junctures.  Because  of  the  different  perspectives  of  an 
agency's  regulatory  analysts  and  its  technical  staff, 
disagreements  over  appropriate  agency  policy  will  often 
result  when  both  staffs  are  relied  upon  in  the 
decisionmaking  process.  The  agency  should  adopt 
procedures  that  will  encourage  resolution  of  such 
disngrecmenLs  at  important  decisionmaking  junctures  at  a 
high  policy  level. 
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d.  Regulatory  Analyst's  Role  in  Responding  to  Comments. 
When  an  agency  solicits  public  comment  on  a  regulatory 
analysis  document  or  on  provisions  of  a  proposed  rule  that 
are  supported  by  the  regulatory  analysis  document,  the 
agency  should  structure  Its  decisionmaking  proce?w  to  ensure 
that  the  agency's  regulatory  analysts  participate  in 
developing  the  agenc/s  response  to  the  public  comments. 

e.  Intragovernmental  Comments,  Agencies  should  place  In 
the  public  file  of  the  rulemaking  proceeding  any  material 
factual  information  (as  distinct  from  indications  of 
governmental  policy)  from  other  agencies  that  is  directed  to 
the  contents  of  regulatory  analysis  documents.  See  ACUS 
Recommendation  80-6  (I  CFR  §305.80-6). 

f.  Public  Availability  of  Regulatory  Analysis  Documents. 
Agencies  should  make  regulatory  analysis  documents 
available  to  the  public  when  they  publish  proposed  and  final 
rules  in  the  Federal  Register,  even  If  the  Freedom  of 
Information  Act's  exemption  for  intra-agency  memoranda, 
5  U.S.C.  S552(b)(5),  might  apply  to  portions  of  the 
documents.  As  appropriate,  agencies  also  should  prepare 
brief  summaries  of  regulatory  analysis  documents  and  make 
them  available  to  the  public  and  appropriate  congressional 
committees.  The  summaries  should  contain  tables,  charts, 
and  other  devices,  as  needed,  to  make  the  Information 
contained  In  the  regulatory  analysis  documents 
understandable. 

3.        Use  of  Regulatory  Analysis  Where  Not  Required  or  Where 
Options  Are  Foreclosed 

a.  Regulatory  analysis  documents  should  identify  the  costs 
and  benefits  of  reasonable  options,  even  If  the  agency  may 
lack  the  statutory  authority  to  implement  some  of  the 
options.  If  the  agency  determines  that  the  best  options 
cannot  be  implemented  under  its  statutory  authority,  the 
agency  should  so  inform  the  institutions  with  power  to 
implement  them,  such  as  Congress  and  other  agencies. 

b.  Agencies  should  consider  using  regulatory  analysis  when 
undertaking  significant  rulemaking  proceedings  with 
projected  impacts  falling  below  the  established  thresholds 
for  requiring  formal  regulatory  analyses. 
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4.       Information  in  Regulatory  Analysis  Documents 

This  part  of  the  Recommendation  addresses  the  information 
that  should  be  included  in  regulatory  analysis  documents  for  use 
by  the  public  and  agency  decisionmakers. 

a.  When  agencies  use  quantitative  models  to  quantify 
important  variables  in  regulatory  analysis  documents,  the 
known  limitations  of  those  modeb  should  be  clearly  stated. 

b.  To  prevent  quantitative  models  from  oversimplifying 
complex  decisionmaking  factors,  agencies  should  require 
regulatory  analysis  documents  to  (1)  state  clearly  the  major 
assumptions  that  undergird  the  modeb  relied  upon  In  the 
regulatory  analysis,  and  (2)  describe  Important 
decisionmaking  variables  that  are  not  subject  to 
quantitative  analysis. 

c.  Agencies  should  require  that  regulatory  analysis 
documents  attempt  to  characterize  the  uncertainties  that 
are  included  in  quantitative  predictions  by  using  tools  such 
as  confidence  intervals,  multiple  assessment  modeb, 
sensitivity  analysis,  and  worst  case  analysis. 

d.  Agencies  should  require  that  regulatory  analysis 
documents  address  explicitly  the  distributional  Impacts  of 
rulemaking  options  and  the  methods  used  for  discounting 
future  costs  and  benefits.  Agencies  should  consider  using 
more  than  one  discount  rate  to  clarify  the  sensitivity  of  the 
analytical  projections  to  the  discount  rate. 

e.  Agency  regulatory  analysb  documents  should  make 
explicit  reference  to  any  agency  policies  that  motivate  the 
agency  to  choose  one  set  of  assumptions  over  another,  draw 
one  inference  rather  than  another,  or  choose  one 
quantitative  model  over  another. 


2.  The  Conference  has  previously  recommended  that 
agencies  using  cost-benefit  and  similar  analyses  Include  in  notices 
of  particular  proceedings  certain  information  about  the  analytical 
methods  and  fl«;sumplions  used  in  conducting  the  analyses.  See 
ACUS  Recommendfllion  79-4  (1  CFR  S305.79-4). 
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5.        Informational  Needs  for  Regulatory  Analysis 

a.  Agency  Access  to  Information.  Adequate  Information 
on  the  costs  and  economic  impacts  of  proposed  rules  Is 
essential  to  the  regulatory  process,  and  often  the  most 
important  source  of  this  information  Is  a  regulated  party. 
Therefore,  in  exercising  its  authority  under  the  Paperwork 
Reduction  Act,  the  Office  of  Management  and  Budget 
should  allow  agencies  to  address  reasonable  requests  for 
cost  and  economic  impact  information  to  regulated  parties 
when  the  information  is  needed  for  regulatory  analysis.  The 
Office  of  Management  and  Budget  should  continue  to 
coordinate  its  regulatory  analysis  review  function  with  its 
paperwork  reduction  function  to  ensure  that  it  approves 
information-gathering  activities  that  are  designed  to  yield 
Information  that  it  is  likely  to  require  later  In  the 
rulemaking  review  process. 

b.  Coordination  of  Information  Gathering  Activities. 
Agencies  should  coordinate  their  sponsored  research 
activities  with  their  regulatory  analysis  initiatives.  More 
specifically,  agencies  should  include  regulatory  analysts  In 
their  process  for  setting  long-term  research  priorities.  In 
addition,  agencies  should  encourage  the  participation  of 
representatives  from  the  office  responsible  for  agency- 
sponsored  research  in  the  rulemaking  process  at  the  very 
early  stages  when  informational  needs  are  defined 

c.  Cooperative  Regulatory  Analysis.  Agenci?s  should 
consider  whether  the  techniques  suggested  for  negotiation 
of  proposed  regulations  in  ACUS  Recommendation  82-4 
(I  CFR  §305.82-4)  might  be  useful  in  undertaking,  In 
specific  proceeding*;,  "cooperative  regulatory  analysis." 
This  would  consist  of  bringing  representatives  of  all 
affected  parties  together,  consistent  with  the  Federal 
Advisory  Committee  Act  where  applicable,  to  assess  the 
validity  of  particular  studies  prior  to  relying  upon  those 
studies  in  regulatory  analysis  documents. 

d.  Reducing  Potential  Bias.  Agencies  should  attempt  to 
reduce  the  impact  of  bias  in  the  sources  of  the  information 
that  they  use  in  preparing  regulatory  analysis  documents.- 
Though  agencies  should  consider  the  source  of  information 
in  giving  it  weight,  this  does  not  mean  that  they  should 
automatically  attach  less  value  to  information  simply 
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because  it  comes  from  a  source  with  an  interest  In  the 
outcome  of  the  rulemaking.  Agencies  should  reduce  the 
impact  of  bias  by: 

(i)  consulting,  whenever  possible,  multiple  sources  of 
information  in  preparing  regulatory  analysis  documents; 

(ii)  carefully  citing  in  regulatory  analysis  documents  all 
information  upon  which  the  analysis  draws,  and  making 
the  information  available  for  public  scrutiny  at 
convenient  times  and  places; 

(lii)  actively  soliciting  comment  and  criticism  from 
acknowledged  experts  in  the  fields  that  the  documents 
address. 

e.  Retrospective  Assessments  of  Previous  Analyses. 
Agencies  should  regularly  perform  retrospective 
assessments  of  the  predictions  made  previously  In  regulatory 
analysis  documents.  Retrospective  analysis  can  provide 
information  on  the  accuracy  of  past  agency  predictions  and 
thereby  enable  an  agency  to  increase  the  accuracy  of  future 
predictions  or  make  judgments  about  the  value  of  regulatory 
analysis  to  Its  regulatory  effort. 

6.  Use     of    Consultants     in     Preparing    Regulatory     Analysis 
Documents 

Agencies  can  benefit  from  entering  Into  consulting 
contracts  with  qualified  experts  to  aid  in  gathering  and  analyzing 
information  for  regulatory  analysis  documents.  However,  agency 
personnel  should  retain  the  ultimate  responsibility  for  the 
contents  of  regulatory  analysis  documents  and  guard  against 
consultant  conflict  of  interest.  To  these  ends,  agencies  should 
ensure  that:  (1)  agency  employees,  not  consultants,  draft 
regulatory  analysis  documents,  and  (2)  when  a  regulatory  analysis 
document  relies  upon  consultant  reports,  the  reports  are  placed  in 
the  public  file  of  the  rulemaking  proceeding,  even  if  the  Freedom 
of  Information  Act's  exemption  for  intra-agency  memoranda, 
5  U.S.C.  S552(b)(5),  might  apply  to  portions  of  the  reports. 

7.  The  Scope  and  Limits  of  Regulatory  Analysis 

a.  Cost-benefit  analysis  is  an  effective  tool  for  marshalling 
and  analyzing  information  and  for  establishing  regulatory 
priorities. 
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b.  Other  analytical  techniques,  such  as  cost-effectiveness 
analysis  and  multi-objective  analysis,  arc  also  useful  for 
rulemaking  that  involves  health,  environmental,  historical, 
artistic,  and  aesthetic  considerations  for  which  markets  do 
not  exist. 

c.  Agency  rulemaking  decisions  must  take  into  account  the 
limits  of  the  agency's  statutory  authority  and  Its  overall 
policy  goals,  as  well  as  the  limits  of  the  methods  and  data 
used  in  the  regulatory  analysis. 

d.  The  same  criteria  should  be  used  in  granting  exemptions 
from  regulatory  analysis  requirements,  Irrespective  of 
whether  the  proceeding  has  been  commenced  to  formulate 
new  rules  or  to  amend  or  repeal  existing  rules. 
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ADMINISTRATIVE  CONFERENCE  OF  THE  UNITED  STATES 

2120  L  STREET,  N  W  .  SUITE  500 

WASHINGTON.  D  C  20037-1568 

(202)  254-7020 


'HE  CHAIRMAN 

Recommendation  93-4 

Improving  the  Environment  for  Agency  Rulemaking 

Adopted  December  9,  1993 

Informed  observers  generaJly  agree  that  the  rulemaking  process  has  become  both  increasingly  less 
effeaive  and  more  time-consuming.  The  Administrative  Procedure  Aa  does  not  reflea  many  of  the 
current  realities  of  rulemaking.  The  APA's  cumbersome  "formal  rulemaking'  procedures  are  rarely  used 
except  in  some  adjudicative-type  rate  proceedings.  Meanwhile,  the  APA's  simple  "informal  rulemaking" 
procedures  (set  forth  in  5  U.S.C.  6553)  have  been  overlain  with  an  increasing  number  of  constraints; 
outside  constraints  imposed  by  Congress,  the  President,  and  the  couru.  and  internal  constraints  arising 
from  increasingly  complex  agency  management  of  the  rulemaking  process.'  As  a  result,  many  federal 
agencies,  faced  with  unsatisfactory  rulemaking  accomplishments  in  recent  years,  have  turned  to 
alternatives  such  as  less  formal  policy  statements  or  adjudicative  orders  to  achieve  regulatory  compliance  * 

The  Conference  believes  that  the  environment  for  agency  legislative  rulemaking  can  be  improved. 
This  recommendation  sets  out  a  coordinated  framework  of  proposals  aimed  at  promoting  efficient  and 
effeaive  rulemaking  by  addressing  constraints  on  the  current  process  that  derive  from  a  variety  of 
sources.  We  present  an  integrated  approach  for  improvmg  the  rulemaking  environment  in  order  to  relieve 
agencies  of  unnecessary  pressures  and  disincentives  relating  to  rulemaking.  We  also  identify  desirable 
revisions  of  seaion  553  relating  to  legislative  rulemaking  In  doing  so.  this  recommendation  both 
presents  new  proposals  and  incorporates  previous  Conference  recommendations. 

Presidential  Constraints 

We  continue  to  support  presidential  coordination  of  agency  policymaking  as  beneficial  and 
necessary.'  We  are  concerned,  however,  that,  unless  properly  focused,  this  additional  review  may  impose 
unnecessary  costs.  All  recent  presidents  have  undertaken  some  level  of  review  and  coordination  of  agency 
rulemaking.  Presidential  review  of  rules,  as  undertaken  under  various  executive  orders  applied  by  the 
Office  of  Management  and  Budget  and  other  White  House  entities,  has  often  required  agencies  to  submit 
nearly  all  proposed  and  final  rules  to  a  review  process  in  which  the  rules  are  screened  and  analyzed  for 
consistency  with  presidential  objectives.    Some  of  these  objectives  have  been  incorporated  into  analviical 


'See  generally  McGanty.  Some  Thoughts  on  "Deossifying"  the  Rulemaking  Process.  41  Duke  L.  J.  1385  (1991). 

-See  Conference  Recommendation  92-2.  "Agency  Policy  Sutements.'  1  CFR  §  305.92-2  (1993).  which 
distinguished  "legislative*  rules.  normall>  promulgated  through  notice-and-commeni  procedures,  fron  interpretive 
rules  and  policy  suiemenis.  which  are  exempt  from  such  procedures.  The  present  recommendation  addresses 
legislative  rulemaking. 

'See  Conference  Recommendation  88-9,  "Presidential  Review  of  Agency  Rulemaking*  1  CFR  §  305.88-9  (1993) 
(applying  Presidential  oversight  lo  both  executive  branch  and  independent  agencies). 
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Rulemaking  Environment  Pace! 

requirements  found  in  separate  executive  orden.^  This  screening  process  can  unduly  slow  the  entire 
system  of  rulemaking;  it  can  inhibit  the  growth  of  the  promising  consensus-based  alternative  of  negotiated 
rulemaking;^  and  it  can  create  undesirable  tensions  between  the  reviewing  entities  and  agency 
policymakers.  While  these  analytical  emphases  can  be  rationalized  individually,  in  the  aggregate,  they  can 
result  in  redundant  requirements,  boilerplate-laden  documents,  circumvention,  delays,  and  clutter  in  the 
Federcd  Register.  Although  specific  presidential  review  policies  have  varied  among  Administrations, 
these  recommendations  set  forth  principles  that  the  Conference  believes  generally  should  govern 
presidential  review  of  rules. 

We  therefore  recommend  that  presidential  oversight  and  review  be  reserved  for  the  most  important 
rules  and  that  the  agencies  be  given  clear  policy  guidance  in  a  direaive,  approved  by  the  President, 
specifying  what  is  required.  In  addition,  the  reviewing  or  oversight  entity  should  avoid,  to  the  extent 
possible,  extensive  delays  in  the  rulemaking  process.  The  review  process  itself  should  be  open  to  public 
scrutiny-following  guidelines  previously  developed  by  the  Administrative  Conference.'  The  President's 
policy  should  encourage  planning  and  coordination  of  regulatory  initiatives,  and  early  dialogue  between 
agencies  and  the  reviewing  entity.  To  this  end,  the  concept  of  a  unified  agenda  of  regulations  is  a  useful 
tool  and  should  be  preserved.  We  also  believe  that  additional  non-APA  analytical  requirements  should  be 
kept  to  a  minimum.  The  cumulative  impaa  of  such  requirements  on  the  rulemaking  process  should  be 
considered  before  existing  requirements  are  continued  or  additional  ones  imposed.  We  also  believe  it  is 
useful  to  periodically  reassess  the  continued  viability  and  relevance  of  the  various  presidential  direaives.^ 

Legislative  Constraints 

Congress  should  similarly  review  and  rationalize  legislatively-mandated  nilemaking  procedures. 
Specifically,  we  recommend  that  it  refrain,  as  it  generally  has  done  since  the  1970s,  from  imposing 
program-specific  rulemaking  requirements  that  go  beyond  the  APAs  basic  notice-and-comment 
procedures.*  Statutory  "on-the-record'  and  "hybrid'  rulemaking  provisions  that  require  adjudicative  faa- 
finding  techniques  such  as  cross-examination,  or  more  stringent  provisions  for  judicial  review  (in 
panicular,  use  of  the  'substantial  evidence"  test  instead  of  the  normal  "arbitrary  and  capricious'  test),  can 
be  unnecessarily  burdensome  or  confiising  and  should  be  repealed.'  Although  additional  procedures  can 
sometimes  be  beneficial-see,  e.g.,  $307  of  the  Clean  Air  An  (providing  additional  safeguards  for 
rulemaking  with  significant  economic  and  competitive  effects)'"— they  should  be  imposed  only  after 
careful  review  and  anention  by  Congress  to  possible  unintended  consequences  Otherwise,  such  additions 
generally  should  be  left  to  the  discretion  of  individual  agencies  " 

Similarly,  legislatively-imposed  time  limits  on  rulemaking,  while  understandable,  can  be  unrealistic, 
resulting  in  either  hastily-imposed  rules  or  missed  deadlines  that  undermine  respect  for  the  rulemaking 
process.'-    Legislative  deadlines  backed  by  statutory  or  regulatory  'hammers'  (mandating,  for  example. 


^ArooDg  the  mandates  reflected  in  these  executive  orders  are  requirements  thai  agency  rulemakers  mclude  cost- 
beoefil  estimates  and  analyses  of  the  proposed  and  final  rule  s  impact  on  federalism,  family  values,  aod  future 
litigation,  of  whether  it  effects  a  "regulatory  taking."  and  of  other  matters.  The  Conference  of  course  takes  no 
position  on  the  ments  of  the  values  underlying  these  executive  orders. 

'See  Conference  Recommendations  82-4  and  85-5.  "Procedures  for  Negoiiating  Proposed  Regulations."  1  CFR 
§§  305.82^.  305.85-5  (1993);"  Negotiated  Rulemaking  Act  of  1990.  5  U.S.C.  §§561-69. 

'See  Conference  Recommendation  88-9,  "Presidential  Review  of  Agency  Rulemaking."  1  CFR  §  305.88-9  (1993) 
at  14. 

^While  the  most  recent  executive  order  of  presidential  review  of  rules  generally  reflects  the  views  set  forth  m  this 
recommendation,  see  Executive  Order  12866.  58  Fed.  Reg.  51735  (1993).  the  Conference  takes  no  position  on  ihe 
specifics  of  that  order. 

*See  Conference  Recommendation  76-3,  "Procedures  m  Addition  to  Notice  and  the  Opportunity  to  Comment  lo 
Informal  Rulemaking,"  1  CFR  §  305.76-3  (1993). 

'See  Conference  Recommendation  80-1,  "Trade  Regulation  Rulemaking  Under  the  Magnuson-Moss  Warranty  - 
Federal  Trade  Commission  Improvement  Act,"  1  CFR  §  305.80-1  (1993 

'O42  U.S.C.  §7607. 

"See  Conference  Recommendation  76-3.  "Procedures  in  Addition  to  Notice  and  the  Opportunity  for  Comment  in 
Informal  Rulemaking,"  1  CFR  §  305.76-3  (1993). 

'-See  Conference  Recommendation  78-3.  "Time  Limits  on  Agency  Action."  1  CFR  §  305.78-3  (1993). 
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that  the  proposed  rule  or  some  other  policy  change^^  automatically  take  effect  upon  expiration  of  the 
deadline)  are  panicularly  undesirable  and  often  counter-productive;'^  they  are  generally  less  desirable 
than  the  alternative  of  judicial  enforcement  of  deadlines.'^ 

Finally,  legislation  ancillary  to  the  APA  that  creates  additional  rulemaking  impediments  should  be 
reconsidered.  Statutes  such  as  the  Regulatory  Flexibility  Act,  which  requires  a  special  analysis  of 
virtually  all  rules'  effects  on  small  business,  may  have  laudable  intentions,  but  their  requirements  are 
often  both  too  broadly  applicable  and  not  sufficiently  effeaive  in  achieving  their  goals.  If  such 
requirements  are  imposed.  Congress  should  focus  them  more  narrowly,  by,  for  example,  confining  their 
application  to  significant  rules  or  panicular  categories  of  rules. 

Judicial  Constraints 

Other  constraints  on  rulemaking  that  warrant  similar  reconsideration  have  been  imposed  through 
judicial  review.  The  APA.  in  seaion  706,  provides  that  agency  rules  may  be  set  aside  if  they  are 
"arbitrary  or  capricious,"  represent  an  "abuse  of  discretion,"  or  are  "otherwise  not  in  accordance  with 
law*  The  evolving  scope  of  judicial  review  of  agency  rules,  along  with  the  timing  of  much  such  review 
at  the  preenforcement  stage,  has  contributed  to  what  is  sometimes  an  overly  intrusive  inquiry.  This,  in 
turn,  has  led  agencies  to  take  defensive  measures  against  such  review.  While  some  tension  is  an 
inevitable  adjuna  of  the  process  of  judicial  review,  we  believe  that  steps  can  be  taken  to  lessen  some  of 
the  burdens  without  loss  of  effective  outside  scrutiny  of  agency  rules. 

The  tendency  of  some  courts  to  require  extra-APA  procedures  in  rulemaking  was  arrested  by  the 
Supreme  Coun's  Vermont  Yankre  decision  in  1978. "  Nevertheless,  while  the  prevailing  judicial 
interpretation  of  the  arbiirarv-and-capricious  standard  of  review  (which  became  known  as  the  'hard  look 
doctrine")  has  promoted  reasoned  decisionmaking,  courts  have  not  infrequently  remanded  rules  on  the 
basis  of  an  agency  s  failure  to  respond  adequately  to  comments,  consider  relevant  faaors.  or  explain  fully 
the  bases  for  its  rule  Courts  should  be  sensitive  not  to  require  greater  justification  for  rules  than 
necessary:  a  reasoned  statement  that  explains  the  basis  and  purpose  of  the  rule  and  addresses  significant 
issues  raised  in  public  comments  should  be  adequate. 

Preenforcement  revie*.  expanded  by  the  Supreme  Court  in  the  1967  Abbon  Laboraiones  cases." 
endorsed  by  the  Conference  in  virious  recommendations,"  and  codified  in  numerous  rulemaking 
programs,  has  the  virtue  of  settling  legal  issues  early  and  definitively  When  overused,  however, 
preenforcement  review  can  have  the  negative  effect  of  inducing  precautionary  challenges  to  most  rules  and 
the  raising  of  as  many  objections  to  a  rule  as  possible,  including  somewhat  speculative  challenges 
pertaining  to  the  rule's  potential  application 

Under  the  Abbon  Laboratories  standard,  challenges  lo  a  rule  are  permined  where  issues  are 
appropriate  for  judicial  review  and  where  the  impact  on  a  challenger  is  direct  and  immediate  The 
Conference  believes  that  the  Abbott  Laboratories  standard  strikes  a  sensible  balance,  and  that 
preenforcement  challenges  generally  are  appropriate  where  the  administrative  record  provides  a  sufficient 
basis  for  the  coun  to  resolve  the  issues  before  it.  Thus,  a  preenforcement  challenge  to  a  rule  based  on  the 
procedures  used  in  the  rulemaking  should  normally  be  permuted  Preenforcement  review  that  involves  a 
facial  challenge  to  a  rule's  substantive  validity  (whether  because  of  a  conflict  with  a  statute  or  the 
Constitution,  or  because  of  the  inadequacy  of  the  facts  or  reasoning  on  which  it  is  based)  should  also 


I3se«;.  e.g..  Conference  RecommencUiion  90-8.  "Rulemaking  and  Policymaking  in  ihe  Medicaid  Program."  1 
CFR  §  305.90-8(1993). 

'*Where  the  'hammer"  applied  because  of  a  failure  to  meet  a  deadline  is  that  a  proposed  rule  becomes  effective, 
the  anomalous  result  is  thai  a  policy  thai  has  withstood  no  public  amng  will  be  implemented. 

'^Courts  should  continue,  where  appropriate,  to  consider  whether  agency  action  in  a  rulemaking  is  'unreasonably 
delayed.'  See  5  U.S.C.  §706(1).  Telecommunications  Research  and  Action  Center  v.  FCC.  750  F.2d  70,  80  (DC. 
Cir.'l984). 

'^Vermont  Yankee  Nuclei    Power  Corp.  v.  NRDC.  435  U.S.  519  (1978). 

'■'Abbott  Laboratories  v   Gardner.  387  U.S.  136  (1967).  Toilet  Goods  Ass'n  v.  Gardner.  387  U.S.  158  (1967) 

'*See  Conference  Recommendation  74-4.  "Preenforcement  Judicial  Review  of  Rules  of  General  Applicability."  I 
CFR  §  305.74-4  (1993);  Conference  Recommendation  91-5.  "Facilitating  the  Use  of  Rulemaking  by  the  National 
Ubor  Relations  Board."  1  CFR  §  305.91-5  (1993). 
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generally  be  heard."     In  contrast,  challenges  to  a  nile  because  it  might  be  applied  in  a  paiticular  way 
should  normally  be  deferred  until  the  rule  has  actually  been  applied. 

Although  prompt  resolution  of  legal  issues  is  to  be  encouraged.  Congress  should  be  cautious  in 
coupling  mandated  time-limited  preenforcement  review  with  preclusion  of  review  at  the  enforcement 
stage.  Such  time-limited  review  should  be  provided  for  only  in  the  situations  and  conditions  specified  in 
Recommendation  82-7.20  where  Congress  does  set  time  limits  for  preenforcement  review,  it  should,  in 
the  interests  of  consistency,  generally  specify  that  preenforcement  review  should  occur  within  90  days  of  a 
rule's  issuance.  Current  sututory  specifications  vary.  There  does  not  seem  to  be  any  reason  for  variation 
that  outweighs  the  benefits  of  uniformity  in  this  context. 

Congress  should  also  amend  any  existing  statutes  that  mandate  use  of  the  'substantial  evidence'  test 
for  reviewing  legislative  rules,  by  replacing  it  with  the  'arbitrary  and  capricious'  test.  The  occasional 
introduaion  of  the  substantial  evidence  test  in  the  rulemaking  context  has  created  unnecessary  confusion: 
some  courts  apply  it  in  a  manner  identical  to  that  of  the  'arbitrary  and  capricious'  test;  others  believe  that 
it  sets  a  higher  standard.  The  Conference  believes  that  the  arbitrary  and  capricious  test  provides  sufficient 
review  in  the  informal  rulemaking  context. 

The  intensity  of  judicial  review  directly  affects  the  rulemaking  process.  For  example,  the  scope  of 
review  of  agency  sututory  interpreutions  is  governed  by  the  deferential  Chevron  test,  which  requires 
affirmance  if  the  agency's  interpretation  of  an  ambiguous  statute  is  permissible.-'  On  the  other  hand, 
when  reviewing  the  reasonableness  of  ar  agency's  policy  and  factual  justifications  for  its  rules,  courts 
apply  the  stricter  'hard  look'  doctrine.--  Deferential  review  of  the  legal  issue  of  sututory  interpreution. 
coupled  with  the  rigorous  review  of  a  rule's  factual  and  policy  underpinnings  that  the  'hard  look'  docuine 
specifies,  has  been  criticized  as  anomalous.  The  Conference  believes,  however,  that  the  review  standards 
can  be  harmonized  by  looking  beyond  the  labels.  That  is.  under  both  of  these  doctrines,  courxs  are 
required  to  determine  independently  the  limits  of  the  agency's  sututory  authority  and  whether  the  factors 
the  agency  took  into  account  in  formulating  the  rule  were  permissible.  Following  that  determination, 
courts  properly  defer  to  an  agency's  permissible  reading  of  its  statute  and  to  its  choice  of  inferences  from 
the  facts  in  making  policy  decisions.  Courts  would  help  make  their  review  more  consistent  and 
predicuble  if  they  articulated  more  clearly  this  two-step  approach.  Both  the  Chevron  and  'hard  look* 
doctrines  would  then  be  understood  as  including  a  searching  review  of  the  range  of  an  agency's  legally 
permissible  choices  (statutory,  policy,  and  factual),  combined  with,  in  each  instance,  deference  to  the 
agency's  reasonable  seleaion  among  such  choices,  once  the  alternatives  are  determined  to  be  within  the 
permissible  range. 

Finally,  in  order  to  prevent  additional  litigation,  courts  should  be  encouraged  to  address  cenain 
issues  that  arise  in  many  if  not  most  reviews  of  rules  Reviewing  courts  should,  for  example,  specify,  to 
the  extent  feasible,  which  portions  of  the  rule,  if  any.  are  to  be  set  aside,  vacated,  stayed  or  otherwise 
affected  by  the  decision  in  the  case  They  should  seek  to  ensure  that  ponions  of  a  rule  unaffected  by  a 
finding  of  illegality  remain  in  effect,  unless  the  rule  expressly  or  impliedly  indicates  that  the  rule  is 
inseverable.  A  reviewing  court  should  also  consider  the  extent  to  which  its  mandate  will  apply 
retroactively.  In  considering  the  effect  to  be  given  to  its  decision,  the  coun  should  weigh  the  impact  of 
the  decision  on  panics  not  before  the  coun.  and  recognize  their  interest  in  being  heard  or  adequately 
represented  prior  to  any  ruling  that  adversely  affects  them. 

Amendment  of  the  APA 

As  we  approach  the  fiftieth  anniversary  of  the  APA.  some  of  its  rulemaking  provisions  need  to  be 
updated.    Section  553(c),  which  does  not  now  state  a  length  of  time  for  the  comment  period,  should  be 

"a  challenge  based  on  the  facial  invalidity  of  the  rule,  in  this  context,  would  normally  be  directed  at  a 
requirement  or  course  of  action  to  which  the  agency  has  clearly  commitied  itself 

-°Recommendation  82-7,  •Judicial  Review  of  Rules  in  Enforcement  Proceedings."  I  CFR  §  305.82-7  (1993),  sets 
out  cniena  for  when  judicial  review  should  be  limited  at  the  enforcement  stage,  and  what  kinds  of  i  iues  should 
remain  reviewable  at  that  stage. 

-'Chevron  USA  Inc.  v.  NRDC,  467  U.S.  837  (1984). 

--Motor  Vehicle  Manufacturers  Assn  v.  Suie  Farm  Mumal  Automobile  Insurance  Co.,  463  U.S.  29  (1983) 
(State  Farm). 
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amended  to  specify  that  a  comment  period  of  'no  fewer  than  least  30  days*  be  provided  (although  a  good 
cause  exception  for  shoner  periods  should  be  incorporated).  This  would  relieve  agencies  of  the  need  to 
justify  comment  periods  that  were  30  days  or  longer.  The  thirty-day  period  is  intended  as  a  minimum, 
not  a  maximum;  agencies  would  still  be  encouraged  to  allow  longer  comment  periods  and  to  leave  the 
record  open  for  the  receipt  of  late  comments.^  Seaion  553  should  also  specify  that  a  second  round  of 
notice  and  comment  is  not  required  where  the  final  rule  is  the  'logical  outgrowth'  of  the  proposed  rule, 
thus  codifying  generally  accepted  doctrine.-^  A  provision  requiring  maintenance  of  a  public  rulemaking 
file  should  be  incorporated  into  seaion  553,  so  that  those  who  seek  access  to  the  file  are  not  forced  to  rely 
on  the  Freedom  of  Information' Aa  to  obtain  it.^  (The  content  of  such  a  file  is  discussed  further  below  in 
connection  with  internal  agency  management  initiatives.) 

In  addition,  the  requirement  in  section  553(c)  of  a  statement  of  basis  and  purpose  for  the  rule  should 
be  revised  to  require  a  'reasoned  statement'^  (deleting  the  "conciseness*  provision),  which  includes  a 
response  to  significant  issues  raised  in  the  public  comments.-^  These  changes  are  designed  to  codify  the 
salutary  aspects  of  the  caseiaw  on  rulemaking,  discourage  insubstantial  arguments  and  objections  on 
review,  and  stem  the  tendency  to  require  additional,  more  burdensome  justifications. 

Another  long-overdue  change  in  the  Aa  is  elimination  of  seaion  553(a)(2)'s  exemption  from  notice- 
and-comment  procedures  for  maners  relating  to  "public  propeny,  loans,  grants,  benefits,  or  contracts. ' 
As  the  Conference  recognized  as  early  as  1969,  this  "proprietary  exemption"  is  an  anachronism. 2*  The 
exemption  for  "military  or  foreign  affairs  funaion|s]"  in  seaion  553(a)(1)  should  be  narrowed  so  that  all 
but  secret  aspects  of  those  fiinaions  are  open  to  public  comment.-' 

Internal  Agency  Management  Initiatives 

Rulemaking  is  not  just  a  product  of  external  constraints.  The  agency  s  own  processes  for  developing 
rules  and  reviewing  them  internally  affect  the  rulemaking  environment.  Thus,  agency  management 
initiatives  can  have  a  significant  impaa  on  the  effectiveness  and  efficiency  of  rulemaking.  The 
Conference  recommends  a  number  of  steps  agency  managers  can  take  to  improve  their  internal  processes. 

Senior  agency  suff  should  develop  management  strategies  to  set  priorities  and  track  agency 
rulemaking  initiatives.^"  Agencies  should  seek  to  involve  the  presidential  oversight  entity  in  the 
rulemaking  process  as  early  as  feasible,  in  order  to  reach  agreement  on  the  significance  of  rules  in  the 
developmental  stage,  to  provide  greater  coordination,  and  to  speed  final  oversight  review.  Agencies 
should  also  review  their  existing  systems  for  developing  and  reviewing  regulations,  to  determine  where 
problems  and  bonlenecks  are  occurring.    They  should  seek  to  achieve  more  rapid  internal  clearances  of 


^Soe  Conference  Suiemeni  #7.  'Views  of  the  Administrslive  Conference  on  Proposals  Pending  in  Congress  to 
Amend  the  Informal  Rulemaking  Provisions  of  the  Admjnistmive  Procedure  Act."  1  CFR  §310.7  (para.  2). 

-*See  Souih  Terminal  Corp.  v.  EPA.  504  F.2d  646.  659  (1st  Cir.  1974),  m  which  the  1st  Circuit  ongmated  the 
"logical  outgrowth'  test.  It  was  subsequently  embraced  by  other  circuits,  particularly  the  D.C.  Circuit.  See  Shell 
Oil  Co.  v.  EPA.  950  F.2d  741  (DC.  Cir  1991);  International  Union.  United  Auto,  Aerospace  and  Agr.  Implement 
Workers  of  Amenca  v.  OSHA.  938  F.2d  1310  (D.C. Cir.  1991):  American  Medical  Association,  887  F.2d  760  (7th 
Cir.  1989);  NRDC  v  USEPA.  824  F.2d  1258  (1st  Cir.  1987);  United  Steelworkers  v.  Schuykill  Metal  Corp.,  828 
F.2d  314  (5th  Cir.  1987);  National  Black  Media  Coalition  v  FCC,  791  F.2d  1016  (2nd  Cir.  1986);  Chocolate  Mfrs. 
Assn  V.  Block,  755  F.2d  1098  (4lh  Cir.  1985) 

^Suiement  »  7,  supra  n.  23,  at  14. 

-^Suie  Farm,  supra  n.  22,  463  U.S.  at  57  (quoting  Greater  Boston  Television  Corp.  v,  FCC.  444  F.2d  841,  852 
(D.C.  Cir.  1970)). 

-^Conference  Statement  HI ,  supra  n.  23.  at  15. 

-*See  Conference  Recommendation  69-8.  'Elimination  of  Certain  Exemptions  From  the  APA  Rulemaking 
Requirements,'  1  CFR  §  305.69-8  (1993). 

-'See  Conference  Recommendation  73-5.  'Elimination  of  the  Miliury  or  Foreign  Affairs  Function'  Exemption 
from  APA  Rulemaking  Requirements,'  1  CFR  §  305.73-5  (1993). 

'°See  Conference  Recommendation  87-1,  'Priority  Setting  and  Management  of  Rulemaking  by  the  Occupational 
Safety  and  Health  Administration,'  1  CFR  §  305.87-1(1993). 
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proposed  and  final  rules,  snd  to  develop  reasoned  analyses^'  and  responses  to  significant  issues  raised  in 
public  comments.  They  should  also  take  steps  to  manage  the  rulemaking  file  (and  associated  requests  for 
access  to  it).^-  The  file  should,  to  the  extent  feasible,  contain  notices  of  the  rulemaking,  all  wriaen^^ 
comments  submitted  to  the  agency,  and  copies  or  an  index  of  all  written  factual  material,  studies,  or 
reports  substantially  relied  on  or  seriously  considered  by  the  agency  in  formulating  its  proposed  and  final 
rule  (except  insofar  as  disclosure  is  prohibited  by  law).  Materials  substantially  relied  on  or  seriously 
considered  need  not  encompass  every  study,  report,  or  other  document  that  the  agency  may  have  in  its 
files  or  has  otherwise  used,  but  they  should  include  those  that  exerted  a  significant  impaa  on  the  agency's 
thinking,  even  if  they  represent  an  approach  that  the  agency  ultimately  did  not  accept. 

Agencies  should  also  consider  innovative  methods  for  developing  and  getting  public  input  on  rules. 
Agencies  should  use  advisory  or  negotiated  rulemaking  comminees  where  appropriate  to  improve  the 
quality  and  accepubility  of  rules. ^^  They  should  also  consider  the  use  of  'direct  final'  rulemaking  where 
appropriate  to  eliminate  double  review  of  noncontroversial  rules.  Direa  final  rulemaking  involves  issuing 
a  rule  for  notice  and  comment,  with  an  accompanying  explanation  that  if  the  agency  receives  no  notice 
during  the  comment  period  that  any  person  intends  to  file  an  adverse  comment,  the  rule  will  become 
effeaive  30  days  (or  some  longer  period)  after  the  comment  period  closes. 


RECOMMENDATION 

To  improve  the  environment  for  agency  legislative  rulemaking,  the  President,  Congress,  and  the 
courts  should  take  steps  to  eliminate  undue  burdens  on  agency  legislative  rulemaking;  Congress  should 
update  the  Administrative  Procedure  Acts  rulemaking  provisions;  and  agencies  should  review  their 
internal  rulemaking  environment  and,  where  appropriate,  implement  internal  management  initiatives  aimed 
at  improving  the  effectiveness  and  efficiency  of  their  efforts. 

I    Presidential  Oversight'*  of  Rulemaking 

A.  The  President's  program  for  coordination  and  review  of  agency  rules  should  be  set  forth  in  a 
direaive  that  is  reviewed  periodically.  The  program  should  be  sensitive  to  the  burdens  being 
imposed  on  the  rulemaking  process,  and  implementation  of  the  program  should  ensure  thai  it  does  not 
unduly  delay  or  constrain  rulemaking  The  President  should  consider  the  cumulative  impact  of 
existing  analytical  requirements  on  the  rulemaking  process  before  continuing  these  requirements  or 
imposing  new  ones  -"^ 

B.  The  President's  direaive.  as  well  as  the  explanations  provided  and  the  procedures  followed  by 
the  presidential  oversight  entity,  should,  insofar  as  practicable: 


"See  Conference  Recorrunendalion  85-2.  'Agenc>  Procedures  for  Performing  Regulator)  Analysis  of  Rules.  I 
CFR  §  305.85-2  (1993);  Conference  Recommendalion  88-7.  •Valuation  of  Human  Life  in  Regulator) 
Decisionmaking.'  1  CFR  §  305.88-7  (1993). 

^-Compulenzed  access  should  be  made  available,  preferably  m  a  uniform  system  government -wide.  Se« 
Conference  Recommendation  88-10.  "Federal  Agencv  Use  of  Computers  in  Acquiring  and  Releasing  informaiion.'  1 
CFR  §  305.88-5  (1993). 

'^'Wntten"  includes  documents  in  electronic  form 

'^Any  government-wide  policy  concerning  the  use  of  advisor)  committees  should  be  consistent  with  their  use  as 
part  of  the  process  of  negotiated  rulemaking. 

'^The  recommendations  contained  m  this  section  apply  to  oversight  of  both  executive  and  independent  agencies. 
The  Conference  has  previously  recommended  that  presidential  review  of  rulemaking  apply  to  the  mdepeodent 
agencies  to  the  same  extent  it  applies  to  the  rulemaking  of  the  Executive  Branch  departmenu  and  agencies  See 
Conference  Recommend,  ion  88-9.  "Presidential  Review,  of  Agency  Rulemaking."  1  CFR  §  305.88-9  (1993). 

The  term  "presidential  oversight  entity,"  as  used  herein,  is  that  part  of  the  Executive  Office  of  the  President 
delegated  responsibility  for  review  and  oversight  of  agency  rulemaking. 

'*In  recommending  review  of  analytical  requirements  beyond  those  contained  in  the  APA.  we  express  no  position 
on  the  substantive  policies  being  mandated. 
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1 .  Promote  dialogue  and  coordination  between  the  oversight  entity  and  rulemaking  agencies 
in  the  early  identification  and  selection  of  rules  warranting  application  of  the  review  process; 

2.  Set  forth  the  relevant  analytical  requirements  that  the  oversight  entity  should  apply  to 
agency  rulemaking,  and  provide  interpretive  guidance  to  assist  agencies  in  complying  with  these 
requirements; 

3.  Ensure  appropriate  expedition  and  openness  in  the  process,  in  accordance  with 
Conference  Recommendation  88-9; 

4.  Support  a  process  for  planning  regulatory  initiatives  and  tracking  rule  development;  and 

5.  Encourage  and  support  agency  efforts  to  use  consensual  processes  such  as  negotiated 
rulemaking. 

II.   Congressional  Structuring  of  Rulemaking 

A.  Seaion  553  of  Title  5,  United  Sutes  Code,  which  established  the  framework  for  legislative 
rulemaking,  has  operated  most  efficiently  when  not  encumbered  by  additional  procedural 
requirements.  Congress  generally  should  refrain  from  creating  program-specific  rulemaking 
procedures  or  anal>iical  requirements  beyond  those  required  by  the  APA.  When  Congress 
determines  that  additional  procedures  beyond  those  required  by  seaion  553  are  justified  by  the  nature 
of  a  panicular  program,  such  procedures  should  be  focused  on  identified  problems  and,  where 
possible,  adopted  incrementally  or  after  experimenution.^''  In  addition.  Congress  should  repeal 
formal  ('on-the-record")  or  other  adjudicative  fact-finding  procedures  in  rulemaking  in  any  existing 
statutes  mandating  such  procedures.^' 

B.  In  general.  Congress  should  not  legislate  time  limits  on  rulemaking,  but  should  instead  rely  on 
judicial  enforcement  of  prompt  agency  action  under  8706(1)  of  the  APA. 3'  However,  if  Congress 
determines  thai  a  deadline  is  appropriate,  ii  also  should  ensure  thai  the  agency  has  sufficient 
resources  to  suppon  the  required  rulemaking  effon  withoui  distoning  the  agency's  other  regulatory 
functions.  If  Congress  further  determines  thai  i  default  rule  is  necessary  where  an  agency  does  not 
meet  a  deadline,  it  should  specify  the  terms  of  thai  rule  and.  in  particular,  should  not  impose 
'regulatory  hammers"  that  would  cause  the  agency's  proposed  rules  to  take  effea  automatically 

C.  Congress  should  reconsider  the  need  for  continuing  statutory  analytical  requirements  that 
necessiute  broadly  applicable  analyses  or  aaion  to  address  narrowly-focused  issues  *^  If  Congress 
nonetheless  determines  thai  such  analytical  requirements  are  necessary.  Congress  should  structure  its 
requirements  more  narrowly  (e.g..  by  confining  their  application  to  the  mosi  significant  rules  or  to 
rules  likely  to  be  affected  by  the  stated  concern) 


^^See,  for  example,  the  development  of  more  specific,  but  not  necessanly  more  burdensome,  procedures  for  EPA 
rulemaking  that  has  significani  economic  and  compeliiive  effecu  See  42  U.S.C.  §7607  (§307  of  the  Clean  Air  Act). 
See  also  Conference  Recommendation  76-3.  'Procedures  in  Addition  to  Notice  and  the  Opportunity  for  Conunenl  to 
Informal  Rulemaking.*  1  CFR  §  305.76-3  (1993).  which  encourages  agency  expenmenution  with  use  of  oral 
procedures  beyond  simple  notice  and  comment  in  some  circumstances 

^'Conference  has  recorrunended  against  the  mandated  use  of  cross-examination  and  other  'adjudicative* 
procedures  for  agency  fact-finding  in  rulemaking  See.  e.g..  Conference  Recommendation  79-1.  *Hybnd 
Rulemaking  Procedures  of  the  Federal  Trade  Commission."  1  CFR  §  305.79-1  (1993).  The  Conference  recogniies. 
however,  that  more  formal  procedures  may  be  appropriate  for  ratemaking  based  on  party-related  facts.  See  United 
Sutes  v.  Florida  East  Coast  RR.  410  U.S.  224  (1973).  Congress  may  also  wish  to  consider  whether  less  formal 
hybrid  processes  tnay  be  useful  in  contexts  currently  requiring  formal  rulemaking. 

3*This  IS  not  a  comment  on  the  legitimacy  of  congressional  directives  in  this  regard,  but  on  their  impracticality. 
On  the  other  band,  agency  self-imposed  deadlines  are  encouraged,  see  V(D).  below.  For  more  deuiled  advice  on 
time  limits,  see  paragraph  5  of  Conference  Recommendation  78-3.  'Time  Limits  on  Ag  acv  Action,'  1  CFR  § 
305.78-3(1993). 

*°See.  e.g..  the  Regulatory  Flexibility  Act  of  1980.  The  Conference  takes  no  position  on  the  substantive  issues 
the  Act  seeks  to  address.  Insofar  as  possible,  however,  such  concerns  are  more  appropnaiely  uicluded  in  the 
President's  oversight  guidelines.   See  1(B)(2)  above. 


286 


Rulemaking  Environment  Pages 

in.  Timing  and  Scope  of  Judicial  Review 

Congress  and  the  courts  generally  should  be  sensitive  to  the  impaa  of  judicial  review  on  agency 
rulemaking  and  should  seek  to  simplify,  clarify,  and  harmonize  provisions  for  judicial  review  of  rules. 

A.  Congress  and  the  Courts 

In  determining  whether  preenforcement  challenges  to  rules  are  appropriate,  courts  have 
traditionally  evaluated  'both  the  fitness  of  the  issues  for  judicial  decision  and  the  hardship  to  the 
parties  of  withholding  its  consideration.*^'  Adherence  to  this  standard  benefits  both  agencies 
and  those  affected  by  agency  rules.  Congress  generally  should  authorize  and  courts  should 
allow  preenforcement  challenges  where  the  administrative  record  is  a  sufficient  basis  for 
resolving  the  issues.  Thus,  preenforcement  challenges  to  a  rule  based  on  the  procedures  used  in 
the  rulemaking  or  on  the  assened  substantive  invalidity  of  the  rule,  however  it  would  be  applied, 
should  normally  be  permined.  Claims  of  substantive  invalidity  would  include  facial  challenges 
based  on  statutory  or  constitutional  grounds,  or  assening  the  inadequacy  of  the  facts  or 
reasoning  underlying  the  rule.  Challenges  to  a  rtile  on  the  basis  that  the  rule  might  be  applied 
in  a  particular  way  should  normally  be  deferred  until  the  application  seems  likely  or  has 
occurred. 

B.  Congress 

1.  Congress  should  be  cautious  in  mandating  time-limited  preenforcement  review  coupled 
with  preclusion  of  review  at  the  enforcement  stage,  and  should  rely  on  time  limits  only  in  the 
situations  and  conditions  specified  in  Recommendation  82-7.*-  Congressional  time  limits  on 
preenforcement  review  should  be  understood  to  bar  later  challenges  in  the  enforcement  context 
only  to  the  extent  specified  by  Congress.  Where  Congress  mandates  a  time  limit  on 
preenforcement  review,  it  generally  should  specify  that  such  review  be  requested  within  90  days 
of  the  issuance  of  the  rule.*'  It  should  also  provide  that  preenforcement  review  cases  be  direaly 
reviewable  in  the  courts  of  appeals,  and  that  a  suy  or  panial  suy  of  the  rule's  eifeaiveness 
ordinarily  be  issued  only  on  the  demonstration  of  likelihood  of  success  on  the  merits  and  the 
prospea  of  significant  private  harm  if  the  rule  is  permined  to  take  effea. 

2.  The  standards  set  out  in  §706(2)(A)  of  the  APA's  judicial  review  provisions  should  apply 
in  all  cases  involving  review  of  rules.  Specifically.  Congress  should  not  provide  for  the  use  of 
the  'subsianiia!  evidence'  test  for  agency  rules.  It  should  conlorm  existing  statutes  to  this 
standard  by  deleting  the  use  of  the  "substantia!  evidence'  test  for  review  of  agency  rules. 

C.  Courts 

1.  In  articulating  the  doctrines  used  in  the  judicial  review  of  rulemaking,  reviewing  courts 
should  more  clearly  harmonize  the  deferential  Chevron  doarine,  applied  in  reviewing  agency 
interpretation  of  its  statutory  authority,  with  the  "hard  look"  doctrine,  used  in  examining  an 
agency's  justification  for  its  rule.  Courts,  in  applying  these  doctrines,  should  recognize  that 
both  the  Chevron  and  'hard  look"  tests  call  for  a  searching  review  of  the  range  of  factors  or 
permissible  choices  that  may  be  considered  by  the  agency,  and  require  deference  to  agency 
application  of  those  factors  once  they  are  shown  to  be  legal!)  appropriate. 

2.  When  reviewing  an  agency's  explanation  for  its  rule,  couns  should  consider  the  context 
of  the  entire  proceeding  and  concern  themselves  principalK  with  whether  the  agency's  overall 
explanation  and  analysis  is  reasonable,  including  its  response  to  the  significant  issues  raised  in 
public  comments. 


*'Abbolt  Laboralones  v   Gardner,  supra  n    17.  387  L.S.  al  149. 

*-See  Conference  Recommendalion  82-7,   'Judicial  Review  of  Rules  in  Enforcemeni  Proceedings."   1   CFR  § 
305.82-7(1993). 

^'Congress  should  likewise  reevaluate  existing  statutes  for  conformity  with  this  approach. 
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3.  In  reviewing  challenges  to  agency  rules,  courts  should,  to  the  extent  feasible  and  after 
taking  into  account  the  effea  of  the  decision  on  affeaed  persons  not  before  the  court,  consider: 
(a)  whether  any  portion  of  a  rule  unaffected  by  a  finding  of  illegality  should  remain  in  full  force 
and  effect;  (b)  which  ponions  of  the  challenged  rule,  if  any,  are  to  be  set  aside,  vacated,  stayed, 
or  otherwise  affected  by  the  court's  decision  in  a  case;  and  (c)  the  extent  to  which  the  court's 
mandate  should  apply  retroaaively. 

4.  Courts  should  continue,  where  appropriate,  to  consider  whether  agency  action  in  a 
rulemaking  is  "unreasonably  delayed."** 


rv.  Amendments  to  the  APA's  Legislative  Rulemaking  Provisions 

Congress  should  update  the  APA  and  eliminate  outmoded  provisions.  It  should  codify  court  decisions  that 
have  increased  the  effeaiveness  of  public  panicipation  in  the  rulemaking  process.  In  particular.  Congress 
should  consider  amending  section  553  of  the  APA  to: 

A.  Eliminate  the  exemption  (§553(a)(2))  for  rules  relating  to  public  property,  loans,  grants, 
benefits  or  contracts,  and  delete  the  exemption  (§553(a)(l))  of  military  and  foreign  affairs  maners. 
except  for  secret  maners;*' 

B.  Specify  a  comment  period  of  "no  fewer  than  30  days"  (§553(c)),*'  provided  that  a  good  cause 
provision  allowing  shoner  comment  periods  or  no  comment  period  is  incorporated,  and  codify  the 
donrine  holding  that  a  second  round  of  notice  and  comment  is  not  required  if  the  final  rule  is  a 
'logical  outgrowth"  of  the  noticed  proposed  rule; 

C.  Require  establishment  of  a  public  rulemaking  file  beginning  no  later  than  the  date  on  which  an 
agency  publishes  an  advance  notice  of  proposed  rulemaking  or  nonce  of  proposed  rulemaking, 
whichever  is  earlier. 

D.  Resute  the  "concise"  statement  of  basis  and  purpose  requirement  (5553(c))  by  codifying 
existing  doctrine  that  a  rule  must  be  supported  by  a  "reasoned  statement.'  and  that  such  statement 
respond  to  the  significant  issues  raised  in  public  comments 

To  the  extent  permitted  by  law.  agencies  should  adopt  these  proposed  policies  pending  Congressional 


V.    Agency  Management  Initiatives 

In  order   to   improve  their   internal   rulemaking   environments,   agencies   should   develop   management 
techniques  to  ensure  efficieni  and  effective  administration  of  rulemaking    Such  techniques  should  include: 

A.  Systematically  setting  priorities  at  the  highest  agency  levels  and  tracking  rulemaking 
initiatives,  including  ideniif\'ing  clearly  who  has  the  authority  to  ensure  that  agency  schedules  and 
policies  are  followed; 


**Seen.  15.  39,  supra. 

*'Soe  Conference  Recommendalion  69-8.  'Elimination  of  Certain  Exemptions  From  the  APA  Rulemaking 
Requirements.'  1  CFR  §  305.69-8  (1993).  and  Conference  Recommendation  73-5.  'Eliuunalion  of  the  'MiliUn.  or 
Foreign  Affairs  Function  Exemption  from  APA  Rulemaking  Requirements,'  1  CFR  §  305.73-5  (1993).  The  latter 
recommendation  urged  eliminating  the  APA's  categoncal  exemption  for  matters  penaining  to  the  militar)'  or  foreign 
affairs  function.  It  docs  recognize,  however,  that  a  modified  exemption  may  be  appropnate  for  matters  'specifically 
required  by  executive  order  to  be  kept  secret  in  the  interest  of  national  defense  or  foreign  policy.' 

**The  30-day  period  is  intended  as  a  minimum,  not  a  maximum.  Agencies  are  encouraged  to  use  longer  periods 
for  public  comment. 


89-911  0-95-11 
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B.  Coordinating  with  the  presidential  oversight  entity  on  the  identification  of  rules  warranting 
review  as  early  in  the  process  as  is  feasible,  and  establishing  internal  review  procedures  at  the  highest 
levels  to  ensure  compliance  with  presidential  analytical  requirements; 

C.  Reviewing  the  agency's  existing  system  for  developing  and  reviewing  regulations,  to 
determine  where  problems  and  bottleneclcs  are  occurring,  and  to  improve  and  streamline  the  process: 

D.  Achieving  timely  internal  clearances  of  proposed  and  final  rules,  using,  where  feasible, 
publicly  announced  schedules  for  panicular  rulemaking  proceedings; 

E.  Managing  rulemaking  files,  so  that  maximum  disclosure  to  the  public  is  achieved  during  the 
comment  period  and  so  that  a  usable  and  reliable  file  is  available  for  purposes  of  judicial  review. 
The  rulemaking  file  should,  insofar  as  feasible,  include  (1)  all  notices  pertaining  to  the  rulemaking, 
(2)  copies  or  an  index  of  all  written^^  factual  material,  studies,  and  reports  substantially  relied  on  or 
seriously  considered  by  agency  personnel  in  formulating  the  proposed  or  fmal  rule  (except  insofar  as 
disclosure  is  prohibited  by  law),  (3)  all  wrinen  comments  submined  to  the  agency,  and  (4)  any  other 
material  required  by  statute,  executive  order,  or  agency  rule  to  be  made  public  in  connection  with  the 
rulemaking.** 

F.  Making  use,  where  appropriate,  of  negotiated  rulemaking  and  advisory  comminees; 

G.  Considering  innovative  methods  for  reducing  the  time  required  to  develop  final  rules  without 
eliminating  the  opportunity  for  consideration  and  comment; 

H.  Taking  steps  to  ensure  that  proposed  rules  are  aaed  on  in  a  reasonably  timely  manner  or 
withdrawn;  and 

I.  Evaluating  and  reconsidering  existing  rules  and  initiating  amendments  and  repeals  where 
appropriate. 


*^'Wnlten"  includes  documents  in  electronic  form. 

**See  Conference  Stalemeni  111.  1  CFR  §310.7  (1993),  "Views  of  the  Administrative  Conference  on  Proposals 
Pending  in  Congress  to  Amend  the  Informal  Rulemaking  Provisions  of  the  Administrative  Procedure  Act." 
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1  CFR  Ch.  HI  (1-1-93  Edition) 

6  30S.69-8  Elimination  of  Certain  Exemp- 
tiont  from  the  APA  RulemaicinK  Re- 
quirementa  (Recommendation  No.  69- 
8). 

RtcouMxiniAnov 

In  order  to  assure  that  Federal  agen- 
cies will  have  the  benefit  of  the  infor- 
mation and  opinion  that  can  be  sup- 
plied by  persons  whom  regulations  will 
affect,  the  Administrative  Procedure 
Act  requires  that  the  public  must  have 
opportunity  to  participate  in  rulemak- 
ing procedures.  The  procedures  to 
assure  this  opportunity  are  not  re- 
quired by  law,  however,  when  rules  are 
promulgated  In  relation  to  "public 
property,  loans,  grants,  benefits,  or 
contracts."  These  types  of  rules  may 
nevertheless  bear  heavily  upon  non- 
governmental Interests.  Elxemptlng 
them  from  generally  applicable  proce- 
dural requirements  is  unwise.  The 
present  law  should  therefore  be 
amended  to  discontinue  the  exemp- 
tions to  strengthen  procedures  that 
will  make  for  fair,  informed  exercise 
of  rulemaking  authority  in  these  as  in 
other  areas. 

Removing  these  statutory  exemp- 
tions would  not  diminish  the  power  of 
the  agencies  to  omit  the  prescribed 
rulemaking  procedures  whenever  their 
observances  were  found  to  be  impracti- 
cable, unnecessary,  or  contrary  to  the 
public  Interest.  A  finding  to  that  effect 
can  be  made,  and  published  in  the 
Fescral  RxotsTDt.  as  to  an  entire  sub- 
ject matter  concerning  which  rules 
may  be  promulgated.  Each  finding  of 
this  type  should  be  no  broader  than 
essential  and  should  Include  a  state- 
ment of  underlying  reasons  rather 
than  a  merely  conclusory  recital. 

Wholly  without  statutory  amend- 
ment, agencies  already  have  the  au- 
thority to  utilize  the  generally  applica- 
ble procedural  methods  even  when  for- 
mulating rules  of  the  exempt  types 
now  under  discussion.  They  are  urged 
to  utilize  their  existing  powers  to 
employ  the  rulemaking  procedures 
provided  by  the  Administrative  Proce- 
dure Act.  whenever  appropriate,  with- 
out awaiting  a  legislative  command  to 
do  so. 
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STATEMENT  OF  ERNEST  GELLHORN,  ESQ. 

Mr.  Gellhorn,  Mr,  Chairman,  members  of  the  committee,  I 
would  just  make  really  five  points.  First,  I  think  H.R.  9  is  an  im- 
portant proposal  insofar  as  it  would  provide  statutory  recognition 
to  Presidential  oversight.  It  has  occurred  now  for  over  20  years  but 
it  has  never  had  specific  statutory  authorization.  So  I  think  the 
central  thesis  is  an  excellent  one. 

The  second  point  I  would  make  is  that  the  proposed  section,  title 
VII,  has  an  important  addition  by  extending  that  Presidential  over- 
sight over  the  independent  agencies,  because  the  Presidential  Exec- 
utive orders  have  never  included  the  independent  agencies.  So  that 
is  excellent. 

The  third  point  I  would  make,  in  support  of  is  that  the  central 
core  message  of  adoption  of  a  regulatory  impact  analysis  is,  I  think, 
worthy  of  support,  and  that  is  also  included  in  the  Reagan  order 
and  in  many  respects  in  the  Clinton  order. 

However,  I  would  make  as  a  fourth  point  that  the  bill  H.R.  9  as 
drafted  is  complex,  wordy,  difficult  to  understand,  and,  frankly, 
often  confusing  to  follow.  Let  me  be  specific  on  it.  If  you  look,  for 
example,  at  section  7004,  it  has  23  commands  for  assessing  regu- 
latory impacts.  The  Ten  Commandments  were  good  enough  a  long 
time  ago.  I  think  there  are  way  too  many,  and  they  are  repetitive 
and  they  make,  frankly,  almost  silly  points.  To  tell  an  agency  that 
it  must  tell  a  regulated  person  that  you  may  have  to  consult  a  law- 
yer to  see  whether  you  comply  or  an  accountant  does  not  add  any- 
thing or  improve  public  understanding.  So  I  would  say  take  the  23 
points,  get  to  the  central  core  of  it  and  cut  it  down  to  2  or  3. 

In  addition,  if  you  look  at  section  7006,  it  is  a  directive  to  the 
agencies  to  write  their  regulations  in  simple,  clear  words,  yet  it  is 
verbose,  repetitive,  and  redundant.  It  does  not  heed  its  own  mes- 
sage. If  you  just  limited  it  to  subsection  1  it  would  not  be  a  bad 
provision  but  it  goes  on  and  on. 

So  I  would  urge  the  committee  to  take  the  ideas,  in  H.R.  9,  cut 
them  down  to  simple  language,  focus  on  the  regulatory  impact 
analysis,  and  not  give  so  many  confusing  directions.  So  modified, 
I  would  endorse  H.R.  9. 

The  final  point  I  would  make  on  judicial  review  is  to  put  before 
the  committee  some  proposed  language  for  a  new  subsection  or  to 
add  a  new  subsection  (d)  in  section  7004  before  the  definitions.  The 
language  would  be  as  follows:  "That  enforcement  of  this  section 
shall  be  reviewable  only  pursuant  to  5  U.S.C,  section  706(2)(A)." 
That  is  the  standard  "arbitrary  and  capricious"  language  of  the  Ad- 
ministrative Procedure  Act.  Such  review  should  also  be  limited  to 
the  substantive  standards  set  forth  in  subsection  (c). 

In  essence,  what  that  would  do  is  say  the  only  judicial  review 
shall  be  for  matters  of  substance  as  directed  in  regulatory  impact 
analysis  rather  than  create  a  new  procedural  morass  for  rule- 
making review. 

Thank  you  very  much. 

Mr.  Gekas.  Thank  you. 

Mr.  Bass. 
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STATEMENT  OF  GARY  D.  BASS»  PH.D^  EXECUTIVE  DIRECTOR, 

OMB  WATCH 

Mr.  Bass.  Thank  you,  Mr.  Chairman.  Assuming  my  statement 
will  be  submitted  for  the  record,  I  will  summarize. 

Mr.  Gekas.  Yes,  without  objection,  your  statement  will  be  incor- 
porated in  the  record. 

Mr.  Bass.  I  will  be  speaking  to  the  problems  with  H.R.  9.  Not 
just  from  OMB  Watches  perspective  but  from  a  number  of  organi- 
zations that  are  involved  in  labor  issues,  environment,  human 
needs,  and  a  host  of  areas  that  deal  with  the  social  benefits  from 
public  protections  and  safeguards. 

Today,  most  of  the  testimony  focused  on  the  economic  impact  and 
the  horror  stories  that  have  occurred  because  of  government  regu- 
lation. All  of  us  in  this  room  are  vastlv  familiar  with  the  social  ben- 
efits, such  as  the  woman  whose  chila  died  from  food  poisoning,  or 
the  worker  who  lost  an  arm  in  the  workplace,  or,  for  that  matter, 
the  community  that  has  a  chemical  plant  with  an  explosion  where 
people  are  endangered.  That  is  precisely  why  Congress  wrote  the 
laws,  and  precisely  why  the  executive  branch  has  the  important  re- 
sponsibility to  carry  out  and  enforce  those  laws,  which  are  meant 
to  ensure  the  health  and  safety  of  Americans. 

Now,  there  is  no  doubt  that  there  are  stupid  regulations.  There 
is  no  doubt  that  the  system  needs  improvements  and  reform.  What 
H.R.  9  does,  in  its  entirety,  is  really  throw  the  baby  out  with  the 
bath  water  and  we  cannot  let  that  happen. 

The  notion  of  title  VII — let  me  say,  I  was  once  taught  never  to 
use  more  than  five  points  because  I  could  hold  five  fingers  up  and 
still  pound  with  my  other  hand  and  make  my  case.  I  will  violate 
my  principle  and  mention  eight  points.  I  will  probably  go  to  the 
ninth,  even. 

First  of  all,  I  have  a  real  problem  with  codifying  Executive  Order 
12291.  Executive  Order  12291  had  problems,  and  that  is  precisely 
why  the  Clinton  administration  enacted  Executive  Order  12866. 
For  example,  we  just  heard  a  second  ago  about  the  need  for  greater 
accountability  that  Executive  Order  12886  brought.  Openness  is 
critical  to  accountability.  Executive  Order  12291  operated  with  a 
veil  of  secrecv.  Executive  Order  12866  opened  up  the  door. 

Secondly,  by  opening  up  the  door,  there  was  a  greater  under- 
standing that  the  delays  in  the  regulatory  review  process  under 
12291  ended.  The  only  way  we  could  ever  have  known  that,  or  for 
that  matter  Congress  could  have  known,  was  by  having  that  open- 
ness and  accountability.  The  system  is  open  today — it  is  so  open 
that  now  we  can  find  by  looking  on  the  Internet  the  status  of  any 
given  regulation. 

Thirdly,  12886  made  improvements  in  the  sense  of  focusing  all 
OMB  resources  all  over  the  board.  It  focused  on  the  most  signifi- 
cant regulations,  and  so  narrowed  its  focus  to  really  work  on  spe- 
cific regulations.  If  we  codify  12291,  we  not  only  lose  the  benefits 
of  what  we  have  learned  over  time  but  we  will  have  problems  in 
the  future.  That  is  not  to  say  we  should  codify  12866.  It  is  to  say 
that  there  are  problems  with  codifying  anything  like  this.  You  want 
to  give  the  President  some  flexibility  in  how  to  carry  out  the  laws 
of  the  land.  Also,  you  do  not  want  to  lock  Congress  into  any  one 
particular  procedure. 
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Having  said  that,  I  also  believe  that  Congress  has  an  important 
responsibility  to  exercise  its  oversight  authority  on  this  regulatory 
process.  Congress  must  do  it  vigorously,  and,  up  to  now,  it  nas  not 
done  so.  It  has  done  it  in  a  politically  charged  atmosphere. 

The  second  point  I  want  to  make  is  that  H.R.  9,  and  particularly 
title  VII,  combined  with  title  III,  creates  an  enormous  bureaucracy. 
Overkill,  if  you  will.  You  know,  I  have  not  heard  today  the  vvords 
"paralysis  by  analysis"  and  maybe  it  is  because  everyone  has  used 
it  so  many  times,  but  I  am  going  to  use  it.  This  presents  paralysis 
by  analysis.  If  we  apply  a  regulatory  impact  analysis  to  virtually 
every  regulation,  then  we  are  going  to  have  an  overly  prescriptive, 
ossified  regulatory  process.  The  23  elements  the  RIA  is  just  too 
much.  Furthermore,  the  RIA  requirements  will  also  expand  the 
scope  of  title  III,  which  requires  risk  assessment  and  peer  reviews. 
Title  III  requires  risk  assessment  and  peer  reviews  for  rules  with 
major  policy  impacts.  Title  VII  is  more  expansive  in  its  scope,  but 
calls  rules  under  its  scope  major  policy.  Since  the  RIA  includes  risk 
assessments,  it  will  also  trigger  peer  reviews  under  title  III.  If  that 
is  not  enough,  you  have  expanded  the  Regulatory  Flexibility  Act  to 
include  direct  and  indirect  effects.  I  have  no  idea  what  an  indirect 
effect  is. 

There  is,  I  should  say,  an  enormous  inconsistency  and  bureauc- 
racy added  to  this  process.  In  addition,  suddenly  everything  is 
going  to  become  judicially  reviewable,  so  before  the  public  sees 
something  in  the  Federal  Register,  the  potential  exists  that  some- 
body can  stop  the  process. 

EPA  has  identified  very  specifically  what  this  would  do.  They  say 
that  their  current  average  time  to  do  a  regulation  is  36  months. 
Under  just  title  VII  and  title  III  the  numbers  reverse.  Instead  of 
36,  you  will  have  63  months,  on  the  high  end,  although  they  give 
a  range.  On  the  high  end,  it  will  be  5  years  to  get  a  regulation  out. 

Mr.  Maher's  example  about  dredging,  if  taken  under  the  defini- 
tion of  Executive  Order  12291,  it  would  require  that  permits  and 
various  other  agency  guidelines  would  be  brought  under  this  re- 
view process.  Five  years  to  get  something  done. 

Secondly,  it  will  cost,  according  to  EPA's  estimate,  an  additional 
hundred  million  dollars  per  year  to  carry  out  the  requirements  of 
title  VII  and  title  III.  That  more  than  doubles  existing  expendi- 
tures. 

Now,  the  question  is,  where  is  this  money  going  to  come  from? 
The  House  has  just  passed  a  constitutional  amendment  to  balance 
the  U.S.  budget.  We  are  talking  about  a  time  of  scarce  resources. 
What  that  will  end  up  meaning  is  that  there  will  be  no  enacting 
of  public  protections  because  you  will  not  be  able  to  get  the  work 
done. 

My  third  point  is  that  the  $100  million  threshold  that  has  been 
used  now  for  a  number  of  years,  regardless  of  political  administra- 
tion, would  suddenly  be  changed.  Not  only  should  it  become  at 
least  a  $100  million,  but  it  should  be  adjusted  annually  for  infla- 
tion. 

The  fourth  point  I  would  make  is  that  we  must  ensure  that  the 
regulatory  impact  analysis,  along  with  the  incumbent  risk  assess- 
ments and  cost-benefit  analyses,  are  not  subject  to  separate  judicial 
review. 
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The  fifth  point — now  I  will  get  beyond  my  hands  very  soon 
here — but  the  fifth  point  is  your  recommendation  in  changing  or  in 
recommending  some  changes  about  the  0MB  veto  authority.  We 
have  problems  with  0MB  having  the  authority  to  veto  a  regulation 
for  the  simple  reason,  that  Congress  has  delegated  authority  to  the 
agency  to  regulate,  not  to  the  White  House,  or  to  0MB.  And,  in 
fact,  when  there  are  problems  over  complying  with  either  judicial 
or  congressional  deadlines,  who  will  be  held  accountable  if  0MB 
has  simply  not  approved  a  regulation?  If  0MB  is  brought  in  as  the 
alliance  authority,  this  changes  enormously  the  scope  of  respon- 
sibility. Not  to  mention  that  0MB  does  not  have  the  resources  to 
review  every  single  regulation. 

The  sixth  point  I  would  make  is  there  really  needs  to  be  some 
kind  of  savings  clause.  I  do  not  imagine  that  your  committee  or 
that  Congress  is  really  intending  to  undermine  tne  intents  of  other 
statutes.  For  example,  the  Occupational  Safety  Health  Act  has  very 
specific  prohibitions  on  when  and  where  to  use  cost-benefit  analy- 
sis. In  fact,  the  Clean  Air  Act,  portions  of  it,  have  specific  provi- 
sions in  statute.  By  doing  this,  the  potential,  including  with  the 
0MB  veto  authority,  is  there  to  undermine  the  very  statutes  that 
Congress  has  enacted. 

Seventh,  there  is  a  heavy,  heavy  tilt  toward  quantitative  esti- 
mates in  the  various  panels  that  we  have  heard  today.  There  is 
very  little  about,  not  only  qualitative  estimates,  but  a  heavier  em- 
phasis on  benefits.  One  example:  There  is  nothing  in  the  RIA,  the 
regulatory  impact  analysis,  to  address  the  consequences  for  not 
regulating.  There  is  no  assessment  for  that. 

My  penultimate  point  would  be  that  in  light  of  the  fact  that 
much  of  this  becomes  judicially  reviewable,  there  are  inconsist- 
encies within  H.R.  9  that  are  very  important  to  those  of  us  that 
monitor  the  nitty-gritty  of  government.  For  example,  title  VII  sets 
up  the  least  costly  or  least  intrusive  approach  as  a  standard.  In 
title  III,  we  have  cost  effectiveness  as  a  standard. 

Another  example:  In  title  VII  we  have  benefits  outweighing  the 
cost  as  a  standard;  in  title  III  we  have  benefits  will  justify  the  costs 
as  a  standard.  Very,  very  different.  And  when  we  get  into  a  court, 
what  is  the  standard  we  are  going  to  really  be  applying?  In  light 
of  your  earlier  comments,  Mr.  Chairman,  regarding  intentions  not 
to  rush  to  judgment,  these  inconsistencies  have  to  be  very  carefully 
examined. 

I  might  say  as  an  anecdote — because  I  am  becoming  adept  at 
these  testimonies,  I  have  gotten  so  many  of  these,  one  day  afler  an- 
other— one  staffer,  not  on  this  committee,  told  me  over  the  week- 
end that  it  was  a  blitzkrieg,  and  the  reason  for  this  was  that  they 
did  not  want  us  to  get  organized.  It  should  not  be  an  "us  versus 
them"  issue.  This  is  about  how  to  make  government  more  efficient. 

My  last  point  is  that  the  risk  assessments  that  are  required  as 
a  result  of  the  RIA's  of  title  VII  are  based  on  a  science  that  is  still 
in  its  infancy.  There  are  many  concerns  about  this,  not  the  least 
of  which  is  that  results  can  be  off  by  orders  of  magnitudes.  As  a 
result,  we  may  not  provide  the  protections  in  areas  that  are  pre- 
ventable. 

Let  me  say  that  with  the  focus  today  on  economics,  it  is  impor- 
tant to   recognize   dollar   studies.   Academic   studies,  have   dem- 
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onstrated,  particularly  in  the  environmental  area,  that  the  overall 
regulatory  structure  has  not,  has  not,  had  a  significant  impact  on 
the  economic  output  or  economic  growth  of  this  country.  It  has  had 
an  impact  on  subsectors  in  terms  of  jobs  and  so  forth  that  has  been 
offset  by  growth  in  jobs  in  other  areas.  I  would  refer  the  committee 
to  a  study  commissioned  by  the  Economic  Policy  Institute  for  fur- 
ther research  in  that  area. 

I  thank  you. 

Mr.  Gekas.  I  thank  the  gentleman. 

[The  prepared  statement  of  Mr.  Bass  follows:] 


Prepared  Statement  of  Gary  D.  Bass,  Ph.D.,  Executive 
Director,  OMB  Watch 


My  name  is  Gary  Bass  and  I  am  executive  director  of  OMB  Watch,  a  nonprofit 
research  and  advocacy  organization  that  works  to  encourage  greater  civic  partiapation 
in  government  decision-making  and  to  promote  a  more  open,  responsrve.  and 
accountable  federal  government   W«  have  been  monitonng  federal  regulatory 
activities  since  1983  and  have  Issued  a  number  of  reports  on  the  topic,   in  the  past, 
we  have  raised  concerns  pertaining  to  secrecy  and  backdoor  dealings  that  do  not 
comport  with  an  open  and  fair  ralemaking  process. 

Today,  we  are  concerned  about  a  growing  anti-regulatory  mood  that  puts  public 
protections  second  to  free  market  considerations.   Thb  anti-regulatory  mood  is 
captured  by  H.R.  9.  The  Job  Cre^ion  and  Wage  Enhancement  Act.  Accordingly, 
OMB  Watch  has  been  part  of  a  gppwing  coalition,  Citirens  for  Sensible  Safeguards, 
that  opposes  H.R.  9  arid  proposals  that  will  seriously  harm  the  ability  of  federal 
agenaes  ar>d  Congress  to  provkle  protections  to  all  Americans.  Attachment  A 
provkies  an  initial  list  of  organizations  that  are  part  of  the  coalition. 

We  appreciate  the  opportunity  to  testify  today.  We  have  a  number  of  reservations 
about  Tttia  Vll.  Regulatory  Impact  Analyses,  of  H.R.  9,  as  well  as  Title  VI. 
Strengthening  Regulatory  RaxIbllity,  and  Title  VIII.  Protection  Against  Federal 
Regulatory  Abuse,  on  which  you  have  already  heki  hearings.   But  before  I  describe 
our  concems  about  Title  Vll,  I  have  some  general  comments  about  H.R.  9. 

At  the  heart  of  the  Job  Creatkan  and  Wage  Enhancement  Act  is  a  radical  proposal  to 
dismantle  federal  programs  and  services,  urxio  various  public  protections  and 
safeguards,  and,  in  general,  make  it  nearly  impossible  for  Congress  to  enact  future 
protections.  When  surveyed,  the  public  strongly  supports  federal  protections  to 
ensure  consumer  health,  worker  safety,  and  environmental  protections.  At  the  same 
time,  the  public  strongly  supports  streamlining  the  federal  government  and  rolling  back 
burdensome  red  tape.  We  tielieve  both  can  be  achieved.   But  H.R.  9  is  little  more 
than  an  anti-regulatory  attack  prarsised  on  the  irxJustry-led  view  that  govemment 
regulations  thwart  competitivenaas.  There  Is  little  consideration  for  the  people  who 
benefit  from  these  protections. 
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The  Job  Creation  and  Wage  Enhancement  *Act,  a  misleading  euphemism  at  best,  is 
dangerous  legislation  cloaked  in  agreeabTe  rhetonc.   Under  this  bill,  we  would  return  to  the 
days  when  powerful,  special  interests  were  given  backdoor,  unaccountable  access  to  shape 
federal  polidas.  programs,  arxj  protactians.  Federal  agencies  would  be  paralyzed  with  so 
many  analyses  to  perform  that  they  will  no  longer  be  able  to  issue,  implement  or  enforce 
federal  safeguards.  And  if  the  backdoorctannels  and  new  agency  requirements  don't  cripple 
the  regulatory  process,  these  special  irrtaiesls  will  be  given  additional,  new  powers  to  flood 
the  courts  with  lawsuits.   Perhaps  the  mosfdraconian  proposal,  however,  is  the  procedural 
roadblocks  created  to  stop  the  passage  b^.laws  in  Cortgress. 

H.R.  9  is  extremely  technical  and  is  only  now  starting  to  draw  public  attention.   In  general,  the 
complexity  of  these  proposals  makes  it  difficult  for  the  put)lic  to  understand  the  impact  of 
these  proposals.  But  these  proposals  affect  everyday  life;  they  will  not  seem  so  abstruse 
when  a  neighbor's  child  dies  from  food  poisoning  or  unsafe  drinking  water,  a  worker  is 
maimed  or  killed  on  the  job,  or  citizens  are  exposed  to  toxic  chemicals  released  by  nearby 
factories.  That,  after  ail,  is  the  agerxla  -  eviscerate,  if  not  eliminate,  various  laws  such  as  the 
Community  Reinvestment  Act.  the  Occupational  Safety  end  Health  Act,  the  Endangered 
Species  Act,  Superfund,  the  Truth-in-Lencflng  Act.  ar>d  other  laws  intended  to  safeguard 
Americans. 

I  do  not  want  to  give  the  wrong  impression.  The  public  interest  community  acknowledges  the 
need  for  reforming  the  regulatory  process.   But  the  zeal  to  reduce  burdensome  red  tape  must 
not  result  in  scaling  back  sensible  safeguacds.   in  fact,  we  have  long  argued  for  improving  the 
regulatory  process  and  worked  with  the  Clinton  Administration  to  reform  a  series  of  Reagan- 
era  Executive  Orders  dealing  with  agency  regulations.  We  continue  to  push  for  meaningful 
regulatory  reform,  but  oppose  H.R.  9. 

Summary  ofiC^oeems  About  Tftie  VII 

1.  We  oppose  codification  of  E.0. 12291.  During  the  l980iB.  0MB  Watch  was  a  vocal  critic 
of  E.O.  12291,  as  well  as  other  Reagan-era  Orders  dealing  whh  government  regulation,  such 
as  E.O.  12498.   E.O.  12291  requires  aaency  regulations  to  be  justified  in  terms  of  economic 
costs  and  benefits  as  interpreted  by  the  Office  of  Managemer<  and  Budget  All  executive 
branch  agencies  except  independent  agenoes  were  covered  under  E.O.  1 2291 .  Title  VII 
would  Include  independent  agencies. 

Under  E.O.  1 2291 .  agencies  must: 

■  Publish  semi-annual  agendas  of  planned  regulations  and  existing  rules  to  be  reviewed; 

■  Assess  the  general  economic  costs^and  benefits  of  all  regulatory  proposals  and  submit 
ail  proposed  and  final  rules  to  OM8; 

■  Refrain  from  publishing  proposed  and  final  mies  until  completion  of  the  OMB  review; 
and 

■  Periodically  review  existing  regattfibre. 

-2- 
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For  every  'major*  rule,  the  Order  required  an  agency  to  complete  a  Regulatory  Impact 
Analysis  (RIA)  that  describes  the  costs  and  benefits  of  the  proposed  rule  and  alternative 
approaches,  and  justifies  the  approach  chosen.   Title  VII  greatly  expands  the  scope  of  the  RIA 
(see  below). 

E.O.  12291  allowed  OMB's  Office  of  Information  and  Regulatory  Affairs  (OIRA)  to  operate  in 
secrecy  and  wield  substantive  control  overagenctes.  Our  research  efforts,  along  with 
congressional  and  press  investigations,  demonstrated  that  OIRA  repeatedly  put  private, 
commercial  interests  ahead  of  efforts  -  even  congressionally  mandated  efforts  -  to  dean  up 
the  environment,  to  protect  worker  health  and  safety,  and  to  enforce  consumer  protections. 
Because  the  Order  permitted  OMB  to  operate  under  a  veil  of  secrecy,  it  was  able  to 
interminably  delay  agency  njlemakings,  circumvent  legislative  and  judicial  deadlines,  arxl 
usurp  agency  deasion- making  authority  while  remaining  unaccountable  to  tfie  public  and 
Congress.   Lower  level  civil  servants  at  OIRA  with  little  or  no  substantive  experience  in  areas 
they  reviewed  were  able  to  dictate  policy  to  agency  offidais. 

As  greater  public  attention  was  put  on  OMB,  the  Bush  Administration  created  the  Vice 
President's  Coundl  on  Competitiveness.  The  Coundl  acted  eis  a  conduit  for  business  to 
impose  Hs  will  on  the  regulatory  dedsions  of  government  -  further  politidzing  the  process. 
The  activities  of  the  Council  forced  a  numt»r  of  hearings  In  Congress,  which  led  to  the 
introduction  of  several  legislative  bills  to  require  sunshine  in  the  regulatory  review  process.   It 
is  particularly  ironic  that  Republicans  decried  the  proposed  legislative  intervention  in 
Presidential  executive  powers  to  implement  the  laws  of  the  land.  Rep.  Oavid  Mcintosh,  then 
director  of  the  Council  on  Competitiveness,  led  much  of  the  opposition  on  legislative 
intrusions.  Now.  he  leads  efforts  to  make;  such  legislative  intrusions. 

When  President  Clinton  took  office  he  vowed  to  end  the  backdoor  dealings  and  promptly 
disbanded  the  Coundl  on  Competitiveness.  On  September  30.  1993,  he  issued  Executive 
Order  12866.  "Regulatory  Planning  and  Retview,"  to  replace  E.O.  12291  and  12498.   The 
Order  was  designed  to  restore  integnty  and  accountability  to  centralized  regulatory  review. 
The  Order  also  articulated  Clinton  Adminisfration's  philosophy  and  pnndples  regarding 
regulation  and  provided  a  comprehenstye.planning  process. 

In  May,  1994,  we  testified  in  the  Senate  on  the  implementation  of  E.O.  12866.  Given  the 
history  of  contentious  testimony  over  E.O.  12291.  the  hesiring  was  most  notable  for  the  lack  of 
controversy  over  E.O.  12866.   Neither  the  public  interest  community  nor  the  business 
community  critidzed  the  Order.   In  fact,  the  Order  seems  to  have  fixed  the  problems  of  delay 
and  secrecy. 

E.O.  12866  requires  notable  disdosurs  prpcsdures  that  were  not  part  of  E.O.  12291.  Under 
the  new  Order.  It  is  possible  for  the  public  to  track  when  mles  have  been  submitted  to  OMB. 
to  identify  non-governmental  entities  that  have  contacted  OMB  regarding  a  regulation  under 
review,  to  review  actions  that  OMB  has  taken  on  regulations  after  a  regulation  has  been 
published  in  the  Federal  Register.   In  fact,  much  of  this  information  is  now  available  over  the 
Internet,  making  public  accountability  that  much  easier. 

This  accountability  has  also  verified  that  delay  is  no  longer  a  problem,  although  it  happened 
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with  regularity  under  E.O.  12291 .   It  wa»n6t  uncommon  for  controversial  regulations  to  sit  at 
OMB  for  several  years,  leading  critics  to  charge  that  OMB  was  nothing  more  than  a  biadt 
hole.  swaUowing  regulations  whole. 

The  cost  of  delayed  regulatory  action  issijapificant  Delay  can  cost  lives  when  important  rules 
are  held  up.  such  as  chemical  plant  safety  guidelines,  where  hundreds  of  lives  can  be  lost  in  a 
preventable  plant  accident.   Delay  can  aiso  disrupt  the  business  planning  cycles.  The  trickle- 
down  effect  of  this  uncertainty  can  hurt  businesses  saddled  with  inventory  and  can  lead  to  job 
loss. 

E.O.  12866  also  made  significant  Improvernents  over  E.O.  12291  by  creating  a  process  for 
more  focused  and  streamlined  reviews.   Under  E.O.  1 2291 ,  OMB  reviewed  every  agency  rule, 
but  under  E.O.  1 2866,  OMB  focuses  on  signiricant  rules.  Routine  rulemakings  have  been 
turned  back  to  agencies,  altowing  OMB  to  focus  its  limited  resources  on  the  most  important 
njles. 

E.O.  1 2866  attempted  to  avoid  prescriptive,  across-the-board  requirements  by  providing 
general  principles  that  agencies  were  to  employ.   These  principles  acknowledge  that  one-size- 
fits-all  requirements  will  not  work  with  agencies  that  have  diverse  needs  and  requirements. 
Rather.  E.O.  1 2866  attempted  to  develop  an  outcome  framework  tiiat  emphasizes  sensible 
regulatkin. 

Given  the  improvements  that  E.O.  12866.0iakes  over  E.O.  12291,  it  Is  a  mistake  for  Congress 
to  codify  E.O.  1 2291 .  As  Thomas  Jefferson  once  wrote:  'I  am  not  an  advocate  for  frequent 
changes  in  laws  and  constitutions,  but  laws  and  Institutions  must  go  hand  in  hand  with  the 
progress  of  the  human  mind...We  might  as  well  require  a  man  to  wear  still  the  coat  which 
fitted  him  wtien  a  boy  as  civilized  society  to  remain  ever  under  the  regimen  of  their  barbarous 
ancestors.'  (letter  to  Samuel  Kerchevat,  1816)  E.O.  12291  is  a  coat  that  we  have  outgrown. 

While  we  strongly  oppose  codification  of  E:0.  12291,  we  think  it  also  would  be  a  mistake  to 
codify  E.O.  1 2866.   Two  reasons  follow.   Rrst,  the  Order  is  an  evolving  document  and  may 
need  slight  modifications  as  time  wears  on.  For  example,  the  Order  states  that  there  may  be 
a  30-day  extension  of  a  regulatory  review  (beyond  the  initial  90-day  review  period)  if  the 
Director  of  OMB  grants  written  approval. arxj  the  request  Is  from  the  agency  head.  Yet, 
increasingly,  agencies  are  finding  it  difficult  to  go  through  the  chain  of  agency  command  in  a 
timely  manner  in  order  to  get  a  "sign-ofT  for  the  30-day  extension  from  the  agency  head.  In 
certain  cases,  the  OIRA  desK  offk»r  has  written  a  memo  to  the  file  Indicating  that  the  agency 
has  sought  the  extension  so  that  the  review  process  can  corrdnue.  Thus,  the  request  did  not 
formally  come  from  the  agency  head.  This  action  would  be  out  of  compliance  with  the  law  if 
E.O.  1 2866  were  codified. 

This  Is  only  one  example  of  the  need  for  aitowing  flexibility  in:allowing  the  Executive  Branch  to 
fashion  Its  implementation  of  regulatory  review.  Others  ar«;  likely  to  develop  over  time.  This 
is  not  to  say  that  Congress  shouW  ignore  the  regulatory  review  process.  Consistent,  diligent 
congressional  oversight  is  essential.  Hearings  are  needed  to  better  understand  what  progress 
the  Executve  Branch  is  making  in  creating  a  regulatory  framework  that  results  in  improved 
government  efficiency  and  makes  agertctes  and  regulations  more  responsive  to  public  need. 
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If  Congress  feels  it  necessary  to  addrasiitHeiagulator/  review  process  in  law,  it  should 
develop  outcome  measures  instead  of  ttM  coBmand-aixi-control.  prescriptive  measures  as 
advanced  In  Title  Vlt.  Real  mechanisms  of  raducing  regulatory  burden  should  be  debated 
when  laws  come  up  for  reauthorization.  ThsM.  real  mechanisms  Include  using  newer 
information  technologies  to  minimize  dupiicatlM  reporting.  Improve  cross-agency  sharing  of 
information,  and  streamline  reporting  pirii  nil  mi    The  debate  over  meaningful  burden 
reductions  should  become  a  guise  for  uadpmt\\ng  federal  safeguards  -  as  is  now  happening. 

Second,  each  Presidential  AdminlstratianNSbaaid  have  some  latitude  in  articulating  regulatory 
principles  and  priorities,  subject  to  congrlesEiaial  oversight  and  consistency  with  applicable 
laws.   Setting  E.O.  12866  (or  E.O.  12291)  intB  law  will  lock  out  opportunity  for  future 
improvements. 

2.  Title  VII  adds  so  much  new  bureaueraqr  that  agencies  will  be  deiayad,  If  not 
stopped,  from  providing  public  protections.  Title  VII  covers  ail  'major'  rules,  but  greatly 
expands  the  dsfinitian  to  cover  virtually  ail  government  regulations.   Under  E.O.  12291 , 
agencies  were  required  to  conduct  a  Regalatory  Impact  Analysis  (RIA)  for  each  'major*  rule. 
A  'major*  rule  is  any  rule  that  will  have  arKeoonomIc  Impact  of  $100  million  or  more,  or  any 
rule  that  OMB  says  is  major.  Title  VII  exp^tds  the  definition  to  also  indude  any  rule  that: 

■  Affects  100  people  or  more:  or 

■  Will  cost  an  entity  at  least  $1  milfidn  to  comply  with  it.  No  time  frame  is  placed  on  the 
expenditure  criteria. 

We  strongly  oppose  this  new  definition  of  ^major*  regulation.   Regardless  of  political  party 
each  Administration  has  set  the  definitidn.at  the  $100  million  tevei.  We  strongty  urge 
Congress,  if  it  must  legislate  in  this  area,  to  adopt  a  similar  standard.  Additionally,  the  figure 
should  be  annually  adjusted  for  inflatiort. 

The  Reagan-era  RIA  contained  two  ma^  elements: 

■  Descriptions  of  the  potential  costs  and  benefits  of  the  rule,  including  effects  that  cannot 
be  quantified  in  monetary  terms,  arixi  who  the  beneficiaries  and  losers  will  be;  and 

■  A  discussion  of  alternative  apptoacttes  that  could  achieve  the  same  regulatory 
objectives  at  lower  costs,  along  yvith  an  explanation  of  any  legal  reason  for  not 
adopting  the  less  costly  approach. 

Titia  VII,  on  the  other  harKi,  requires  agj9ncies  to  indude  23  elements.  These  indude 
descriptions  arxj  statements  regarding,  ^impng  other  things: 

■  The  necessity  and  appropriatenass^of  the  rule; 

■  How  the  proposed  rule  will  addresB^the  problem; 

■  A  description  of  alternative  appcpaches  considered  by  the  agency  or  suggested  by 
others  and  the  reasons  they  weGe<rejected; 

■  A  quantification  of  the  risks  to  human  health  or  environment  (but  not  safety); 
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■  An  estimate  of  the  economic  costs  of  ttie  njies.  indudihg  compliance  costs: 

■  An  evaluation  of  costs  versus  benefits  and  how  those  benefits  outweigh  the  costs: 

■  A  'demonstration'  that  the  rule  provides  the  least  costly  or  least  intrusive  approach  for 
meeting  the  intended  purpose; 

■  An  estimate  of  the  paperwork  burdens  imposed  on  the.  regulated  community: 

■  Whether  the  agency  can  be  reasonably  expected  to  implement  the  rule  with  the  current 
level  of  appropriations:  and 

■  The  public  may  submit  commer^on  the  RIA  to  OMB. 

Title  VII  greatly  expands  the  scope  of  Tffle  III,  Risk  Assessment  and  Cost/Benefit  Analysis  for 
New  Regulations.  Title  III  requires  risk  assessments  and  cost-benefit  analyses  (and  describes 
how  they  should  be  done)  for  'major*  ailes  -  defined  as  having  an  annual  economic  effect  of 
$25  million  or  more  -  affecting  human  health,  safety,  and  the  environment.   Title  VII  indicates 
that  its  requirements  are  to  be  consistent  with  the  requirements  of  Title  III.  but  has  a  much 
broader  definition  of  'major*  regulation. 

Thus,  any  regulation  dealing  with  humaaix>aith  and  environment  affecting  100  people  or 
more,  or  costing  an  entity  $1  million  or  more,  will  also  need  to  comply  wiih  the  risk 
assessment  requirements  in  Title  111.  Simiiarty,  any  regulation  (not  just  health  and 
environment)  affecting  1 00  people  or  more,  or  costing  an  entity  $1  million  or  more,  will  also 
need  to  follow  the  cost-benefit  requirements  of  Title  HI.   EPA,  atone,  has  stated  that  it  would 
cost  $100  million  per  year  to  comply  with  the  requirements  of  Titles  111  and  VII. 

EPA's  cakulations  did  not  consider  tfie; fact' that  Title  VII  will  ajso  influence  the  peer  review 
panel  requirements  in  Title  III.   Title  III  states  that  the  scientific  and  economic  information  for 
risk  assessments  and  cost-benefit  analyses  of  'major*  rules  having  an  annual  ecDnomic 
impact  of  $100  million  or  more  must  be  peer  reviewed.   Title  III  also  requires  peer  reviews  for 
'any  major  risk  assessment  or  cost  assessment  that  may  have  a  significant  impac-;  on  public 
policy  decisions.'  Since  Title  VII  expands  the  scope  of  what  Is  considered  a  significant 
impact  agencies  are  likely  to  have  to  do  many  more  peer  reviews  that  anticipated. 

In  addition  to  the  RIA  requirements.  Title  Vi  alters  the  Regulatory  Rexibility  Act  so  that  in 
determining  whether  a  rule  has  a  'signiiicanr  impact  on  small  entities,  the  agency  is  to 
consider  the  'direct  and  indirect  effects'  of  the  rule.  There  is  no  definition  of  what  is  to  be 
induded  in  such  an  analysis.   In  addition,  the  agency  is  to  assess  the  monetary  costs  of  the 
rule  on  small  entities. 

Adding  in  these  requirements  will  require  significant  agency  resources  and  take  a  lot  more 
time  to  do.   EPA,  for  instance,  has  estiroated  that  the  current  average  development  time  for 
rules  of  approximately  36  months  (18  months  for  proposal  and  18  months  for  promulgation) 
would  jump  significantty.   For  rules  with  an  annual  economic  impact  of  $1 00  million  it  woukj 
tcike  an  additional  7-16  months;  for  those  with  an  annual  economic  impact  of  $25  million,  it 
would  take  an  additional  10-27  months;  and  for  those  with  an  annual  economic  impact  of  $1 
million,  it  would  take  an  additional  3-12  months.  EPA  has  also  estimated  that  It  will  cost  them 
$220  million  per  year  to  comply  with  Titiiss  VII  and  III,  up  from  its  current  expenditure  of  $120 
millnn. 
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Many  underlying  statutes  already  provicte  prescriptive  responsibilities  to  conduct  economic 
analyses.  Some  these  may  add  ariditionaJ  requirements  on  top  of  the  RIA  requirements. 

Given  the  House  has  just  peissed  an  arnendment  to  the  U.S.  Constitution  requiring  a  balanced 
budget,  there  are  serious  questions  as  to  whether  Congress  will  be  able  to  provide  the 
resources  needed  to  carry  out  the  requirements  of  H.R.  9.  Without  carrying  out  the 
requirements  of  H.R.  9.  the  agency  may  not  proceed  with  rulemaking.   In  the  end,  It  is  the 
public  that  is  hurt,  as  agencies  am  so  tied  up  that  they  cannot  complete  the  regulations 
needed  to  enforce  the  laws. 

We  strongly  oppose  the  added  bureauccaey  imposed  on  agencies  by  H.R.  9. 

3.  The  Regulatory  Impact  Analysis,  including  risk  assessments  and  cost-benefit 
analyses,  should  not  be  subfect  to  sepmrBtB  ludleisl  review.  The  bill  should  dearly 
indicate  that  any  regulatory  analysis  required  shall  not  be  subject  to  judicial  consideration 
separate  from  review  of  the  rule  to  which  it  relates.   If  an  agency's  action  on  a  final  rule  is 
challenged  under  the  Administrative  Procedure  Act,  the  whole  rulemaking  record,  including 
agency  analyses,  is  subject  to  judicial  review  and  will  be  considered  in  determining  the  legality 
of  the  rule. 

Similarly,  Title  III  should  be  dear  that  the  development,  issuance,  and  publication  of  risk 
assessment  and  risk  characterization  guidelines  are  not  subject  to  judicial  review. 
Additionally,  the  agency's  determir^ationiot  whether  a  rule  is  'major'  ~  and.  hence,  required  to 
follow  the  procedures  of  Titles  III  and  VH  -  should  not  be  subject  to  judidai  review. 

Without  the  judicial  prohibition,  H.R.  9  OBates  an  opportunity  for  judidai  overkill.  Even  if  the 
agency  is  able  to  slog  through  all  the  analytic  hurdles,  a  regulated  entity  can  tie  up  the  agency 
in  the  courts  for  a  considerable  amount  bf'time. 

4.  Title  VII  should  not  give  0MB  final  approval  authority  over  agoney  rules.  Title  VII 
states  that  an  agency  may  not  issue  a  regulation  unless  0MB  approves  it  in  writing.  Given 
that  Title  VII  affects  virtually  every  government  regulation,  this  will  deluge  OMB.  This  runs 
counter  to  the  recent  efforts  to  make  better  use  of  scarce  OMB  resources  by  focusing  on  the 
most  significant  regulations.  Perhaps  more  importantly,  this  usurps  the  delegation  vested  in 
agendas  by  Congress. 

This  provision  goes  significantly  beyond'E.0. 12291.  Under  the  Reagan  Order.  OMB  could 
determine  the  consistency  with  the  Administration's  polides  and  priorities,  request  additional 
Information  from  the  agency,  or  simply  deiay  review.   In  effect.  It  had  veto  power,  but  never 
had  the  adual  authority  to  approve  or  disapprove  the  agency's  regulatory  actions.  In  part,  the 
Reagan  Justice  Department  lawyers  were  concerned  about  the  displacement  of  agency 
authority  as  granted  by  Congress.  For  example,  a  law  may  require  an  agency  to  issue  a 
spedfic  regulation  by  a  spedfic  date.  But  U  the  OMB  does  not  approve  the  RIA,  then  the 
agency  cannot  comply  with  the  law.  Who,  then,  is  really  in  charge,  the  agency  or  OMB?  The 
same  issue  occurs  with  court  imposed  deadlines. 

Section  7005  shouki  be  deleted. 
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5.  THIe  VII  needs  a  savings  clause  tcFintaM  that  the  requirements  do  not  undennine 
the  intent  of  other  statutes.  For  exampto,  the  Occupationai  Safety  and  Health  Act  and 
portions  of  the  Clean  Air  Act  put  prohibitions  on  cost-benefit  analysis.   Yet  this  would  be 
required  by  Title  VII  and  subject  to  0MB  appreval.  Thus,  if  OMB  is  dissatisfied  with  the  cost- 
benefit  analysis,  the  rule  could  be  disapproved,  violating  the  intent  of  the  underlying  statute. 
H.R.  9  should  not  be  permitted  to  undermine  the  requirements  of  publidy  debated  and 
approved  laws. 

6.  The  RIA  requirements  are  heavily  titled  to  quantftattve.  cost  estimates,  leaving  out 
qualitative  beneficial  assessments.  Iri  many  respects  the  regulertory  process  is  more  an  art 
than  a  science.   It  Is  an  attempt  to  balanoe4he  needs  of  the  pgbllc  with  those  of  regulated 
entities.   Unfortunately,  this  often  trartslales  into  public  protections  versus  burdens  imposed  on 
business.  At  times,  the  government  ha&titted  too  much  in  one  direction  or  another. 

Regardless  of  your  perspective,  it  is  important  to  note  that  there  is  no  magic  bullet  that  will 
automatically  balance  these  two  interesta  -  not  Rl As,  not  risk  .assessmertts,  and  not  cost- 
benefit  analyses.   At  bast,  risk  assessnwnt  and  cost-t>eneftt  analysis  are  economic  tools  that 
agenass  sfiould  use  in  developing  decisions  about  when  and  how  to  regulate,  but  should  not 
be  the  sole  or  main  crtteria  when  dealing  with  sodal  regulation.   After  ail,  the  bottom  line 
remains:  how  much  is  a  human  life  woiA? 

In  fact.  Title  VII  places  a  much  too  heavy  emphasis  on  the  cost  side  of  the  equation  and  imply 
that  benefits  are  to  be  quantified.  There  are  qualitative  factors  that  often  times  are  of 
paramount  importance,  issues  pertaining  to  equity  and  distributional  impacts.  These 
qualitative  assessments  must  be  an  equal  part  of  the  equation. 

There  are  also  important  questions  not  aaloM  in  the  RIA.  For:  example,  what  is  the  cost  to 
society  of  not  regulating.  Title  VII  lad(s.any  discussion  about  the  importance  of  regulation  and 
should  incorporate  a  more  balanced  apffqadh. 

Overall.  IH.R.  9  places  far  too  much  faith' in  a  belief  that  economic  models  can  Impartially 
determine  what  needs  regulating.  This  is  a  false  belief.   In  many  cases  these  economic 
models  cannot  property  be  relied  on  to  evaluate  tfie  need  to  regulate.  Unfortunately,  i-i.R.  9 
moves  risk  assessment  and  cost-fc«nefit  analysis  as  threshokj  critena  in  determining  whether 
to  regulate  insteaui  of  serving  as  a  tool  for  agency  use. 

7.  The  requirements  of  Title  VII  are  Idoonslstent  with  Title  III  and  create  ertormous 
confusion  as  to  the  criteria  for  regulating.  Title  VII  sets  up  different  criteria  than  Title  III  for 
deciding  whether  to  regulate.   For  example.  Title  VII  requires  the  agency  to  demonstrate  "that 
the  rule  provides  the  least  costly  or  least  intrusive  approach  for  meeting  its  interxled  purpose.* 
But  Title  III  Section  3201(a)(5)(0)  establishes  cost-effectiveness  as  the  criteria,  not  least  costiy 
or  least  intrusive.   Similarly,  Title  VII  requires  an  'evaluation  ai  how  those  benefits  outweigh 
the  cost.'  Yet  Title  III  Section  3201(a)(^(C)  requires  certification  that  the  benefits  'will  justify 
tile  costs,'  a  significantiy  different  critetia  tijan  t)enefits  outweighing  costs. 

8.  The  scienca  of  risk  assessment,  viMch  Is  required  by  ttie  RIA,  Is  still  In  its  Infancy 
and  has  manv  methodological  flaws.  Unfortunately,  risk  assessment  still  Is  a  science  in  its 
infancy.  There  are  many  methodological 'problems  that  can  result  in  corwhjslons  being  wrong 
by  several  orders  of  magnitude.   Thus,  following  wrong  conclusions,  we  may  make  decisions 
not  to  regulate  when  deaths  and  disease  coukj  be  preventable.   Some  methodological 
problems  include  (a)  lack  of  data  about  exposure,  especially  at  low  doses:  (b)  assumptions 
about  pathways  for  exposure  tfiat  can,  at  times,  be  incorrect;  and  (c)  averaging  techniques 
that  miss  impact  on  sertsitive  and  over-exposed  populations.  This  last  point  is  nothing  less 
than  a  civil  rights  issue. 
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Public  protections,  such  as  those  dealffig.  with  food  safety,  safe  drinking  water,  worker 
health  and  safety,  equal  educational  opportunity,  civil  rights,  toxic  pollution,  the  well- 
being  of  children,  and  health  care,  are  onder  attack  through  Congressional  initiatives 
to  reduce  or  eliminate  federal  laws  and  regulations.  The  following  organizations 
believe  the  federal  government  has  an  important  role  in  protecting  the  public  interest 
and  in  improving  quality  of  life.  We  believe  that  undermining  federal  safeguards  will 
cause  serious  harm  to  citizens.  These  Congressional  initiatives  also  jeopardize 
services  provided  by  public  charities  and  religious  and  governmental  entities  valued  by 
our  society. 

Buried  in  the  Contract  with  America's  fioe-sounding  rhetoric  about  shrinking 
government  and  rolling  back  red  tape  is  a  plan  to  undo  laws  and  safeguards  that 
citizens  have  struggled  long  and  hard  to  champion.   We  strongly  support  improving 
laws  and  safeguards  that  protect  citizens  while  recognizing  the  need  to  reduce 
unnecessary  red  tape.   The  zeal  to  minimize  regulatory  burdens  must  be  balanced 
with  the  need  to  ensure  protections  for  ,all  Americans.  Accordingly,  we  oppose  actions 
taken  by  Congress  to  undermine  sensiible  safeguards. 

We  urge  President  Clinton  and  Congress  not  to  let  the  popular  cry  of  cutting  red  tape 
~  something  we  all  believe  in  ~  become  a  guise  for  dismantling  federal  safeguards 
that  should  be  preserved. 

Signers 

20/20  Vision 

Action  on  Smoking  and  Health 

AFL-CIO 

AFL-CIO,  Public  Employee  Department 

AFL-CIO.  The  Food  and  Allied  Service  Trades  Department 

AIDS  Action  Council 

Alabama  Conservancy 

Alliance  for  Justice 

Alliance  to  End  Childhood  Lead  Poisctfiing 

Amalgamated  Clothing  and  Textile  Workers  Union 

Amalgamated  Transit  Union 

American  Academy  of  Child  and  Adoiascent  Psychiatry 

Amencan  Association  of  Children's  Residential  Centers 

American  Association  of  People  with  AJOS 

American  Association  of  University  Affitiated  Programs  for  Persons  with 

Developmental  Disabilities 
Amencan  Association  of  University  Prr'essors 
Amencan  Association  of  University  VVotuen 
American  Association  on  Mental  Retardation 
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American  Civil  Liberties  Union 

American  Council  for  the  Blind 

American  Federation  of  State,  County,  ami  Munidpai  Employees 

American  Lung  Association 

American  Network  of  Community  Options  and  Resources 

American  Oceans  Campaign 

American  Occupation  Therapy  Assodaticn 

American  Public  Health  Association 

American  Speech-Language-Hearing^Asvciation 

Americans  for  Democratic  Action,  Inc. 

Association  of  Maternal  and  Child  Heai^  Programs 

Atlantic  States  Legal  Foundation 

Bazelon  Center  for  Mental  Health  Law 

Center  for  Advancement  of  Public  Policy 

Center  for  Community  Change 

Center  for  Marine  Conservation 

Center  for  Media  Education 

Center  for  Science  in  the  Public  Intesest 

Center  on  Disability  and  Health 

Children's  Defense  Fund 

Child  Welfare  League  of  America 

Church  Center  for  Sustainable  Community 

Citizen  Action 

Clean  Water  Action 

Cleannghouse  on  Environmental  Advocacy  and  Research 

Coalition  on  Human  Needs 

Coast  Alliance 

Colorado  Rivers  Alliance 

Community  Nutrttion  Institute 

Consumer  Federation  of  America 

Cornucopia  Network  of  New  Jersey 

Council  for  Exceptional  Children 

Defenders  of  the  Wildlife 

Ecology  Task  Force 

Environmental  Action  Fund 

Environmental  Defense  Fund 

Environmental  Research  Foundation. 

Environmental  Working  Group 

Epilepsy  Foundation  of  Amenca 

Families  USA 

Family  Service  America 

Food  Research  and  Action  Center 

Friends  of  the  Earth 

Hamlet  Response  Coalition 

Harmarville  Rehabilitation  Center 

Health  and  Development  Policy  Prqject 

Helen  Keller  National  Center 

Humane  Society  of  the  United  States 

Inter/National  Association  of  Business,  industry  and  Rehabilitation 

International  A£sociation  of  Fire  Rgh^acs 

Intematonal  Brotherhood  of  Teamsters 
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International  Ladies'  Garment  Workeca'  ilnion 

International  Union  of  Electronic,  Electrical,  Salaried,  Machine,  and  Furniture  Woriters 

Izaak  Walton  League  of  America 

Justice  for  All 

Kentucky  Waterways  Alliance 

League  of  Women  Voters  of  the  U.SJ 

Learning  Disabilities  Association 

Mineral  Policy  Center 

National  Association  for  the  Advanceinernt  of  Colored  People 

National  Association  of  Developmental^  Disabilities  Coundis 

National  Association  of  Protection  aai  Advocacy  Systems 

National  Association  of  School  PsydKriogists 

Nationai  Assodation  of  Sociai  Workers  i 

National  Assodation  of  the  Deaf 

Nationai  Assodation  of  Vocational  AssKsment  and  Education 

National  Audobon  Sodety 

Nationai  Campaign  for  Pestidde  Poiic$r/^form 

National  Center  for  Learning  DisabiBtiss 

Nationai  Coalition  for  the  Homeless . 

National  Coalition  on  Deaf-Blindness-' 

National  Consumers  League 

National  Council  of  Jewish  Women 

National  Coundi  of  La  Raza 

National  Coundi  of  Senior  Citizens    . 

National  Coundi  on  Family  Relations 

National  Education  Assodation  :    1 

National  Family  Farm  Coalition 

Nationai  Head  Injury  Foundation 

National  Health  Care  for  the  Homeles&Poundl 

National  Low  Income  Housing  Coalition 

National  Parks  and  Conservation  Association 

National  Recreation  and  Park  Association 

National  Therapeutic  Recreation  Sod^ 

National  Women's  Law  Center 

Natural  Resources  Defense  Coundi 

Neighbor  to  Neighbor 

NETWORK:  A  National  Catholic  Soc(ai..Uustice  Lobby 

Network  for  Environmental  and  Economic  Responsibility/United  Church  of  Christ 

New  Yorit  Committee  for  OocupationaJLSafety  and  Health 

North  Carolina  Occupational  Safety  and  Health  Project 

Nuclear  Information  and  Resource  ^mce 

Oil,  Chemical  &  Atomic  Workers  Int^matnnal  Union 

0MB  Watch  ■    ■ 

Pacific  Rivers  Council 

Paralyzed  Veterans  of  America 

Philaposh 

Physidans  for  Sodal  Responsibility 

Protestant  Health  Alliance 

Public  Citizen 

Public  Voice  for  Food  and  Health  Policy 

River  Network 
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Rivers  Coundi  of  Washington 

Safefood  Coalition 

Scenic  America  ^    - 

Service  Employee's  IntematianBl  Llnmn< 

Sierra  Club  Legal  Defense  Fund 

Southern  Utah  Wilderness  Aliance 

Spina  Bifida  Association  of  Amenca.  > 

S.T.O.P.  --  Safe  Tables  Our  Prtorrty 

Telecommunications  for  the  Oaef,  Inc. 

The  Arc 

The  Wilderness  Society 

Trout  Unlimited 

Union  of  American  Hebrew  Congregations 

Union  of  Concerned  Scientists 

United  Auto  Workers 

United  Brotherhood  of  Carpenters  and.  Joiners  of  America.  AFL-CIO 

United  Cerebral  Palsy  Associations , 

United  Church  for  Christ  Office  for  Quxch  in  Society 

United  Methodist  Board  of  Church  and  Society 

United  Mineworkers  Union 

United  Steeiworkers  of  America 

US  PIRG 

Vocational  Evaluation  and  Work  Ad^isttperrt  Association 

Western  Massachusetts  Coalition  fas  Occupational  Safety  &  Health 

Western  New  York  Coundi  on  Occupational  Safety  and  Health 

Women  of  Reform  Judaism,  The  Federation  of  Temple  S^steriioods 

Women's  Legal  Defense  Fund 

Women's  National  Democratic  Club 

Women  WorkI  The  National  Network  for  Women's  Employment 
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Mr.  Gekas.  Mr.  Freeman. 

STATEMENT  OF  GEORGE  CLEMON  FREEMAN,  JR.,  ESQ., 
COCHAER,  AMERICAN  BAR  ASSOCIATION'S  WORKING  GROUP 
ON  REGULATORY  REFORM,  ON  BEHALF  OF  THE  ABA 

Mr.  Freeman.  Mr.  Chairman,  my  name  is  George  Freeman.  I  am 
here  for  the  American  Bar  Association,  and  with  me  is  my  cochair, 
PhiHp  Harter.  We  are  here  as  the  cochair s  of  the  Working  Group 
on  Regulatory  Forum  of  the  American  Bar  Association  and  speak 
for  it  and  we  ask  our  written  testimony  be  made  part  of  the  record. 

Mr.  Gekas.  V/ithout  objection,  it  will  be  accepted  for  the  record. 

Mr.  Freeman.  I  would  like  to  make  a  few  comments  today  from 
two  perspectives.  One,  having  sat  through  all  of  the  testimony  here 
today  and  having  heard  similar  kinds  of  testimony  for  the  last  15 
years — I  happen  to  be  one  of  the  members  of  the  old  ABA  regu- 
latory reform  group  that  in  1982  helped  give  you  S.  1080,  which 
I  remind  you,  gentlemen,  dealt  comprehensively  with  regulatory  re- 
form and  was  enacted  by  the  Senate  by  the  overwhelming  majority 
of  94  to  0  with  bipartisan  support.  That  legislation  had  overwhelm- 
ing support  in  this  House  and  the  reason  it  is  not  law  today  was 
because  the  Speaker  was  opposed  to  it  and  it  never  came  to  a  vote. 
That  left  regulatory  reform  half  completed.  The  executive  depart- 
ment had  done  its  duty  through  the  Reagan  Executive  order.  We 
all  applauded.  But  Congress  failed  to  do  its  duty  to  give  further 
guidance  to  the  agencies,  both  in  the  executive  department  and  the 
independent  agencies,  on  how  to  use  the  legislative  power  which 
Congress  has  delegated  to  them  under  these  various  acts  that  we 
are  talking  about  here. 

S.  1080  would  have  exercised  that  power  in  two  ways:  First,  you 
would  have  mandated  through  the  statute  itself  not  by  reference  to 
the  Executive  order  that  was  freestanding  and  the  President  doing 
his  duty.  Doing  your  duty  you  would  have  given  these  agencies  a 
specific  command  to  do  regulatory  analysis,  to  take  cost  benefits 
into  consideration,  and  you  would  have  told  them  how  to  make  de- 
cisions under  the  organic  statutes  which  you  have  given  the  agen- 
cies. 

Second,  you  would  have  mandated  wide-sweeping  and  needed 
changes  in  the  Administrative  Procedure  Act  to  impose  additional 
duties  on  agencies  and  to  give  persons  involved  in  rulemaking, 
whether  as  beneficiaries  of  the  proposed  rule  or  as  the  persons  who 
are  going  to  bear  the  economic  incidence  of  those  proposed  rules, 

freater  rights  beyond  the  bare  bones  notice  and  comment  proce- 
ures  provided  for  in  informal  rulemaking  under  the  APA  as  it 
presently  exists. 

When  the  Executive  order  was  framed  and  issued  by  President 
Reagan,  those  amendments  to  the  Administrative  Procedure  Act 
were  on  the  table.  Therefore,  the  provisions  in  that  order  pre- 
supposed that  those  additional  procedural  constraints  would  be  im- 
posed by  you  under  your  law,  exercising  your  oversight  authority. 
And  one  of  the  reasons  why  we  have  had  these  instances  of  agen- 
cies evading  the  Executive  order  that  Boyden  and  Jim  talked  about 
in  the  preceding  panel — agencies  in  the  Reagan  administration,  in 
the  Bush  administration,  and  in  the  Clinton  administration,  failing 
to  go  along  and  do  the  right  thing  on  regulatory  reform,  was  the 
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absence  of  those  procedural  requirements  which  should  have  been 
written  into  the  APA. 

One  of  the  reasons  for  the  demand  for  judicial  review  that  is  here 
today  is  that  it  is  another  way  of  imposing  those  kind  of  con- 
straints. 

Based  on  this,  and  on  the  experience  Phil  and  I  and  the  members 
of  our  working  group  have  had  in  following  this  for  the  last  15 
years,  we  have  the  following  suggestions  to  make  to  you  on  a  prac- 
tical course  for  today. 

Let  us  take  what  ought  to  be  in  the  substantive  commands  you 
give  the  agencies.  Why  do  you  not  just  take  as  a  starting  point 
what  was  in  S.  1080,  what  was  in  the  Reagan  Executive  order,  and 
what  is  now  in  the  Clinton  Executive  order.  We  made  a  comparison 
of  the  two  orders  and  found  that  while  the  $100  million  is  the 
same,  I  urge  you,  do  not  get  hung  up  over  that  number,  keep  it  100 
million  or  make  it  90  or  make  it  50,  but  the  point  Boyden  was 
making  is  very  important.  It  is  just  not  that  number  that  is  in 
those  two  orders.  There  are  substantive  criteria  that  provide  a  safe- 
ty valve.  They  say,  all  right,  if  it  is  not  a  100  million  if  the  pro- 
posed rule  is  going  to  affect  prices  to  consumers,  it  is  a  major  rule. 
That  was  a  specific  criteria  in  the  Reagan  order  that  got  taken  out 
in  the  Clinton  order.  Why  was  it  taken  out?  It  was  omission  prob- 
ably inadvertent.  But  let  us  ask  them.  If  they  say  it  was  inadvert- 
ent that  they  did  not  mean  to  not  consider  cost  to  consumers,  put 
it  back  in  your  statute.  Do  the  same  thing  in  adding  competitive 
effects.  That  was  also  lefl  out  in  this  reissuance  of  the  Executive 
order. 

There  are  also  some  good  new  things  that  broaden  the  scope  of 
a  major  rule  in  the  Clinton  order.  Pick  them  up,  too.  Let  us  make 
them  a  part  of  the  bill.  Take  up  where  she  says  she  is  coming  from 
and  sit  down  and  write  these  provisions  into  the  statute. 

Now,  if  you  write  these  added  criteria  into  the  statute,  you  then 
have  to  deal  with  the  problem  of  judicial  review.  And  I  agree  with 
Boyden  that  the  important  point  of  judicial  review  is  not  so  much 
enforcing  the  procedural  reauirement  as  it  is  enforcing  the  sub- 
stantive requirement.  And  what  are  the  substantive  requirements? 

First,  the  agency  is  supposed  to  do  a  cost-benefit  analysis  for  the 
record.  And  in  that  record  it  is  supposed  to  make  its  decision  on 
the  basis  of  that  cost-benefit  analysis  unless  the  statute  prohibits 
it  from  doing  that,  in  which  case  it  is  still  supposed  to  do  the  analy- 
sis and  tell  you  that  the  best  alternative  is  prohibited  and  here  are 
the  consequences  of  that  so  you  can  change  the  statute  if  you  need 
to. 

Be  that  as  it  may,  the  way  the  old  S.  1080  would  have  worked, 
it  would  have  made  that  analysis  part  of  the  record  for  judicial  re- 
view. It  would  have  mandated  public  access  to  it.  It  would  have 
mandated  the  analysis  be  made  before  the  rule  is  proposed  or  while 
it  is  being  proposed.  And  it  would  have  made  statement  of  basis 
and  purpose  for  the  final  rule  address  it  and  all  the  alternatives 
to  it  that  were  proposed  in  that  rulemaking.  And  then  it  gave  the 
court  new  standards  of  review  though  the  so-called  revised  Bump- 
ers amendment  which  said  that  if  there  are  factual  findings  on 
which  the  rule  is  based  there  must  be  substantial  support  in  the 
rulemaking  file  for  those  findings.  That  gives  somebody  appealing 
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the  rule  a  real  right  to  judicial  review.  It  also  made  it  clear  that 
the  agency's  interpretation  of  the  statute  was  not  to  be  deferred  to 
automatically. 

Now,  since  then  we  have  had  the  Chevron  case.  And  the  Chevron 
case  has  meant  many  things  to  many  people.  In  the  D.C.  circuit, 
the  Chevron  case  has  been  applied  in  such  a  way  as  to,  in  effect, 
carry  into  eflTect  the  intent  of  Congress  through  the  Bumpers 
amendment  on  jurisdiction  and  authority  and  interpretation  of  the 
statute.  It  reallv  requires  the  court  to  still  make  the  hard  legal  de- 
cision and  to  take  a  hard  look  at  the  facts  in  the  record. 

Now,  you  can  handle  this  one  of  two  ways.  You  can  write  specific 
provisions  that  address  what  we  call  the  antievasion  problem.  The 
the  antievasion  problem  is  the  agency  evading  the  command  of  this 
statute  in  one  of  two  ways:  One,  it  cheats  on  the  findings  of  fact. 
Well,  if  it  has  had  to  make  a  record  and  if  there  has  to  be  substan- 
tial support  in  the  rulemaking  record  and  the  court  has  to  look  it 
over,  that  is  an  assurance  that  it  will  not  get  away  with  the  cheat- 
ing. 

The  other  thing,  and  more  difficult  and  insidious  thing,  is  this 
practice  that  has  been  going  on  forever  of  informal  guidance.  And 
informal  guidance  has  used  the  exemption  in  section  553  of  the  Ad- 
ministrative Procedure  Act  for  informal  policy  statements  or  rules 
of  internal  application.  And  for  years  many  agencies  have  avoided 
the  notice  and  comment  requirements  of  general  rulemaking  by 
saying  they  are  not  issuing  new  rules,  they  are  just  issuing  guid- 
ance. 

Now,  S.  1080  would  have  cured  that  generically  by  amending  the 
Administrative  Procedure  Act  to  say  that  that  exception  did  not 
apply  where  the  statement,  whatever  label  the  agency  put  on  it, 
was  in  fact  a  rule.  And  what  is  a  rule?  S.  1080  would  nave  said 
what  the  best  of  the  then  judicial  court  decisions,  said.  That  is  we 
do  not  care  what  label  you  put  on  the  statement,  if  it  affects  sub- 
stantive rights  of  individuals,  or  imposes  new  duties  on  them,  it  is 
a  rule. 

Now  that  is  the  way  S.  1080  would  have  solved  that  problem. 
You  can  solve  it  in  a  different  way  here.  The  Dole  bill  that  has  just 
been  introduced  in  the  Senate  tries  to  address  it  a  different  way. 

My  point  to  you  is,  though,  that  there  are  a  lot  of  things  that  you 
are  trying  to  solve  here  that  were  solved  to  the  best  judgment  of 
the  best  people  in  this  country  10  years  ago  by  S.  1080.  Use  it  as 
a  starting  point. 

Now,  smce  then,  as  I  say,  new  problems  have  arisen.  Risk  analy- 
sis is  much  more  important  today  than  it  was  10  or  12  years  ago. 
We  did  not  know  as  much  about  risk  analysis  then.  We  have  not 
had  as  much  experience  with  it  as  we  have  with  cost-benefit.  You 
can  write  confidently,  based  on  the  experience  of  five  or  six  admin- 
istrations with  doing  cost-benefit  analysis  that  go  back  to  the  pas- 
sage of  NEPA  in  1969,  on  how  to  do  cost-benefit  analysis. 

On  risk  assessment,  you  may  have  to  be  more  cautious  and  care- 
ful. Following  the  precedent  of  NEPA  and  following  our  experience 
with  cost-benefit  analysis,  you  may  need  to  be  more  general  and  do 
not  dictate  exactly  how,  to  do  it.  Say  you  have  to  consider  risk 
analysis  and  more  important  you  have  to  articulate  what  you  are 
doing  about  it. 
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Now,  those  are  the  new  kind  of  problems.  There  you  can  be  more 
cautious.  But  you  can  still  go  forward.  You  can  solve  those  prob- 
lems now.  You  can  report  out  a  bill  in  60  or  90  days  that  rep- 
resents the  best  of  all  the  accumulated  old  wisdom  and  takes  into 
consideration  the  changing  times  of  the  last  12  vears.  You  can 
strike  a  major  blow  for  freedom.  And  I  think,  based  on  the  process 
we  had  going  then  and  based  on  the  promise  that  Ms.  Katzen  gave 
us  here  today,  you  might  could  do  this  and  end  up  with  a  biparti- 
san bill  that  would  start  out  with  where  we  started  all  together 
with  the  unanimous  support  of  virtually  everybody  a  little  more 
than  a  decade  ago. 

So  that  is  an  awful  lot  to  say  in  a  brief  period,  but  I  do  think 
it  is  an  approach  you  ought  to  follow. 

Mr.  Gekas.  We  thank  you,  Mr.  Freeman. 

[The  prepared  statement  of  Messrs.  Freeman  and  Harter  fol- 
lows:] 

Prepared  Statement  of  George  Clemon  Freeman,  Jr.,  and  Ptolip  J.  Harter, 
CocHAiRS,  American  Bar  Association's  Working  Group  on  Regulatory  Re- 
form, ON  Behalf  of  the  ABA 

On  the  general  subject  of  regulatory  reform  at  the  federal  level,  the  American  Bar 
Association  remains  committed  to  the  general  principles  reflected  in  Executive 
Order  12291  of  February  17,  1981  and  in  S.  1080,  as  it  passed  the  Senate  94  to 
0  in  1982,  though  the  translation  of  these  principles  into  statutory  language  needs 
to  be  reexamined  to  adapt  to  the  realities  of  today's  administrative  law  practices. 
These  principles  are: 

Regulatory  analysis  should  be  required  by  statute  and  should  apply  to  pro- 
mulgation of  all  new  major  rules  by  executive  branch  agencies  and  the  so-called 
independent  agencies. 

Regulatory  analysis  should  include  cost/benefit  and  cost  effective  evaluation 
of  the  proposed  major  rule  and  alternatives  to  it. 

Unless  expressly  prohibited  by  the  language  of  the  agency's  organic  statute, 
the  alternative  adopted  should  be  the  one  that  produces  the  greatest  net  social 
benefit. 

Regulatory  analysis,  including  all  comments  from  within  the  government  and 
by  the  pubhc,  should  be  part  of  the  record  for  judicial  review  of  the  final  rule. 
Decisions  on  whether  a  proposed  rule  is  "major^  should  be  subject  to  judicial 
review. 

The  Administrative  Procedure  Act  (APA),  and  any  other  federal  statute  that 
includes  an  exemption  from  some  or  all  of  the  provisions  of  the  APA  and  sub- 
stitutes its  own  procedural  requirements,  should  be  amended  or  supplemented 
to  resolve  long  standing  basic  procedural  problems  involving  agency 
rulemakings.  Some  were  addressed  by  amendments  proposed  in  S.  1080  and 
new  problems  that  have  arisen  since  1982  that  adversely  affect  public  participa- 
tion m  rulemaking  or  thwart  meaningful  judicial  review. 
Translating  these  principles  into  application  to  the  bill  before  you  today,  H.R.  9, 
we  offer  these  comments: 

1.  As  a  general  proposition,  we  support  using  concepts  reflected  in  S.  1080 
and  Executive  Order  12291  for  (a)  defining  a  major  rule,  (b)  prescribing  the  con- 
tents of  a  cost-benefits  analyses  and  (c)  providing  for  a  cost-benefit  based  deci- 
sion with  regard  to  the  selection  of  the  final  rule.  We  believe  specific  require- 
ments should  be  written  into  the  statute  rather  than  by  referencing  either  of 
these  two  sources  by  cross  reference. 

2.  In  H.R.  9,  Title  III,  Risk  Assessment  and  Cost/Benefit  Analysis  for  New 
Regulations,  and  Title  VII,  Regulatory  Impact  Analysis,  substantially  overlap. 
For  this  reason  they  need  to  be  considered  together  and  coordinated.  As  be- 
tween the  two  separate  approaches  taken,  we  believe  the  Title  HI  approach  is 
preferable  to  the  Title  VII  approach.  Even  so,  the  "certification  approach"  has 
the  danger  of  being  viewed  as  only  changing  procedural,  not  substantive  stand- 
ards. On  this  point,  we  note  that  S.  343,  which  was  introduced  on  February  2, 
1995,  addresses  many  of  the  same  issues  addressed  in  Title  III  and  Title  VII 
of  H.R.  10.  Its  basic  approach  and  language  on  the  costs  benefits  decisional  cri- 
teria is  much  closer  to  S.  1080  and  the  Reagan  Executive  Order.  It  also  provides 
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for  judicial  review  of  decisions  on  the  classification  of  rules  as  major  or  non- 
major  and  also  contains  a  standard  for  judicial  review  of  agency  interpretations 
of  statutes  that  reinforces  the  "hard  look"  approach.  We  are  in  favor  of  both. 

3.  The  Association  supports  the  basic  thrust  of  Sections  7002  and  7004  of  H.R. 
9  to  mandate  by  statute  the  preparation  of  a  regulatory  impact  analysis  of  all 
proposed  new  major  rules. 

4.  We  believe  that  there  is  a  point  at  which  expanding  coverage  for  review 
could  prove  to  be  counter  productive  by  diverting  limited  agency  resources  into 
areas  where  the  potential  social  benefits  of  the  analysis,  and  decisions  based  on 
it,  would  be  by  definition,  less. 

5.  We  believe  that  the  President  has  constitutional  oversight  authority  to  see 
that  federal  agencies  comply  with  all  statutory  requirements.  Section  7005  goes 
beyond  this  by  providing  that  an  agency  may  not  adopt  a  major  rule  unless  the 
Director  of  the  Office  oiManagement  has  approved  the  final  Regulatory  Impact 
Analysis  for  the  rule.  We  believe  that  this  goes  too  far.  It  also  raises  substantial 
Constitutional  problems  invoK'ing  separation  of  powers  and  the  President's  duty 
to  see  that  the  laws  are  faithfully  executed.  We  urge  its  deletion  and  the  substi- 
tution for  Section  7005,  and  its  companion  Section  7006  which,  however  well 
intentioned,  goes  too  far  into  micro-management,  of  a  more  general  executive 
branch  oversi^t  provision  along  the  lines  proposed  in  S.  343. 

6.  As  a  general  proposition,  the  Association  supports  greater  procedural  ri^ts 
to  participants  in  rulemaking.  We  believe  that,  as  in  S.  1080,  that  is  better  un- 
dertaken though  a  series  of  general  amendments  to  the  Adininistration  Proce- 
dure Act,  and  through  conforming  amendments  to  other  federal  statutes  that 
exempt  specified  federal  agencies  from  some  or  all  of  the  APA  requirements  and 
provide  equivalent  or  parallel  procedures  for  rulemaking.  Most  of  these  issues 
are  not,  however,  before  you  today.  They  may  be  addressed  on  a  separate  track 
or  through  other  legislative  approaches.  They  are,  however,  worthy  of  your  fu- 
ture consideration  because  they  are  directly  relevant  to  overall  improvement  of 
the  rulemaking  process. 

In  conclusion,  the  Association  stands  ready  to  assist  the  Committee  and  its  staff 
in  any  way  as  you  move  forward  to  consider  HJl.9  and  related  proposals  for  regu- 
latory reform. 

Mr.  Gekas.  I  start  off  by  saying  to  you,  and  to  Ms.  Rogers,  that 
you  were  saying  something  similar  in  both  your  testimonies  and  I 
wanted  to  start  off  by  assuring  both  of  you  that  I,  for  one,  want 
to  incorporate  the  best  features  of  all  that  has  been  done  in  the  last 
10  years.  For  instance,  I  am  not  one  who  endorses  simply  incor- 
porating by  reference  the  Reagan  directive  and  making  that  our 
law.  I  want  to  take  the  best  portion  of  it  and  whatever  other  prece- 
dents that  we  have  already  established  to  form  our  own  language. 

We  have  been  discussing  that  regularly.  I  am  not  going  to  per- 
sonally try  to  convince  my  colleagues  that  we  just  simply  will  lift 
the  Reagan  order  and  make  it  the  law.  I  do  not  want  to  do  that. 
So  we  will  look  at  the  Senate  bill,  S.  1080,  of  that  era,  and  the 
Reagan  and  the  Clinton  directives  and  go  from  there.  So  two  of  my 
questions  or  assertions  were  made  for  both  of  you  there. 

Mr.  Harter,  did  you  want  to  add  anything? 

Mr.  Harter.  No,  thank  you  very  much. 

Mr.  Gekas.  That  is  ^ood. 

Mr.  Bass.  Mr.  Chairman,  just  for  the  record,  while  we  oppose 
codification  of  Executive  orders,  we  do  not  oppose  working  with  you 
on  finding  a  framework  by  which  Congress  can  assert  itself  on  a 
regulatory  matter. 

Mr.  Gekas.  All  right.  We  thank  you  for  that. 

Mr.  Freeman.  I  would  add  all  of  us  would  be  in  agreement  on 
this  panel  that  all  the  information  that  is  generated  in  this  process 
should  be  made  public  and  should  be  part  of  the  record  for  judicial 
review  and  it  should  affect  the  decisionmaking.  That  is  the  whole 
purpose  of  it. 
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Mr.  Gekas.  We  need  you  to  help  write  this  thing,  Mr.  Freeman. 

Mr.  Freeman.  Mr.  Harter,  and  I  are  available  day  and  night. 

Mr.  Gekas.  Well,  we  are  starting  at  5:30,  if  you  want. 

Mr.  Reed.  We  are  late. 

Mr.  Gekas.  Oh  my  gosh,  it  is  after  5:30. 

I  have  one  more  assertion  or  question  or  request  for  comment. 
Mr.  Bass  rocked  me  when  he  said  that  36  months  is  the  time  now 
required  for  a  promulgation  of  a  regulation  by  EPA. 

Mr.  Bass.  That  includes  both  proposed  and  final  rules,  that  is 
correct.  It  is  the  full  life  cycle,  according  to  EPA.  The  average. 

Mr.  Gekas.  You  mean,  for  my  entire  incumbency  in  Congress,  we 
have  had  three  regulations  imposed  by  the  EPA? 

Mr.  Bass.  Thats  the  average  time.  This  is  due  in  part  because 
they  are  already,  under  requirements  required,  to  do  many  of  the 
risk  assessments  and  cost-benefit  analyses,  as  well  as,  due  the  Ex- 
ecutive orders,  regulatory  impact  analyses.  So  a  fair  amount  of  re- 
search and  analysis  already  does  go  on. 

Mr.  Freeman.  But  that  is  part  of  a  broader  problem  that  some 
of  the  earlier  witnesses  referred  to  earlier.  And  that  is  that  often 
Congress  likes  to  look  good,  and  so  whenever  we  have  the  latest 
series  of  Clean  Air  or  Clean  Water  Act  amendments,  we  impose  all 
these  statutory  deadlines  which  cannot  possibly  be  complied  with 
in  the  real  world,  and  are  not.  What  happens  under  the  existing 
process  is  when  the  statutory  deadline  is  passed,  usually  some  pub- 
lic interest  group — I  don't  mean  that  to  be  invidious — comes  in  and 
says,  hey,  Mr.  Court  of  Appeals  for  the  District  of  Columbia,  EPA 
has  missed  its  deadline.  They  bring  the  agency  into  court  and  say, 
it  is  in  default  under  the  law  and  let  us  have  a  consent  decree. 
Why  don't  you  give  them,  let's  say,  9  months  more  past  the  dead- 
line. So  the  court,  being  reasonable,  says,  all  right,  I  will  give  the 
agency  a  deadline.  And  then  a  lot  of  times  the  group  comes  back 
and  says  to  the  agency,  I  know  you  need  all  this  information,  but 
you  are  under  this  court  deadline  and  you  better  meet  it.  Fortu- 
nately, the  court,  as  a  general  matter,  will  tell  the  agency,  take  the 
time  you  need  to  come  up  with  a  realistic  rule.  But  there  is  a  ten- 
sion there.  There  is  a  tendency  to  do  the  second  best  in  order  to 
meet  the  judicially  extended  statutory  deadline. 

Some  of  the  bills  that  are  proposed  would  address  that  by  creat- 
ing a  hiatus  for  whatever  additional  time  was  needed  to  do  the 
kinds  of  analysis  mandated  for  major  rules,  however  you  define 
them,  that  you  dictate  in  the  legislation.  We  urge  you  to  consider 
that  because  providing  for  extensions  is  an  important  problem. 

There  is  an  additional  problem  out  there  where  courts  have  al- 
ready entered  such  decrees  and  the  rulemakings  are  still  in 
progress.  Those  rulemakings  may  or  may  not  be  caught  by  your 
changes  throughout  this  legislation.  If  so,  you  need  to  address 
those  court  decrees,  too,  to  give  the  agency  proper  time  to  do  what 
you  tell  it  to  do. 

Mr.  Gekas.  At  the  moment,  I  have  no  further  questions.  I  will 
yield  to  the  gentleman  from  Rhode  Island. 

Mr.  Bass.  Mr.  Chairman,  if  I  could  add  to  your  comment  about 
the  36-month  period  being  startling. 

I  think  we  all  want  to  streamline  the  system  as  best  we  can. 
When  rules  come  out  that  are  intended  to  provide  protections  and 
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safeguards,  no  one  wants  to  wait  until  a  life  or  the  environment  or 
any  particular  issue  is  at  stake.  I  do  not  think  business  wants  that 
eitner.  Regulations  can  help  the  life  cycle  of  a  business,  for  that 
matter. 

So  I  think  that  the  objective  should  be  to  try  to  find  the  most 
efficient  process  while  respecting  the  various  perspectives  that 
come  to  bear.  And  the  Administrative  Procedure  Act  was  set  up  to 
provide  for  much  of  that  old  S,  1080  would  have  expressly  ad- 
dressed this  matter  and  created  an  exception  for  these  emergency 
rules  where  you  did  have  life  and  death  or  serious  problems.  And 
you  did  the  best  you  could  with  what  you  could  do,  but  you  still 
had  to  go  ahead  afterward  and  do  the  appropriate  analysis  so  that 
you  could  come  back  and  fine-tune  what  you  put  in  place. 

And,  again,  that  is  the  problem  that  people  thought  about,  fo- 
cused on  and  were  unanimous  in  coming  up  with  a  solution  for  12 
years  ago. 

Mr.  Gekas.  Gentleman  from  Rhode  Island. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

Mr.  Freeman,  in  your  testimony  you  raise  some  questions  about 
section  7005,  the  0MB  review. 

Mr.  Freeman.  Yes,  sir. 

Mr.  Reed.  Can  I  assume  in  your  testimony  that  you  would  not 
be  discomfited  if  that  whole  section  was  taken  out? 

Mr.  Freeman.  We  think  that  goes  too  far.  We  are  all  for  Presi- 
dential oversight.  We  think  it  was  properly  addressed  in  the 
Reagan  Executive  order.  We  think  it  is  also  addressed,  in  some- 
what but  not  quite  the  detail,  in  the  Clinton  order.  We  think  that 
the  choice  of  who  is  to  oversee  the  agencies  really  ought  to  be  left 
to  the  President  because  it  is  his  constitutional  responsibility  to  see 
that  the  laws  are  faithfully  executed. 

Mr.  Reed.  But  the  chairman  has  suggested  changing  it  around, 
making  it — ^you  would  be  comfortable  and  other  panelists  might  be 
comfortable,  too,  with  simply  deleting  it. 

Mr.  Freeman.  Based  on  our  analysis  of  it — ^you  must  remember 
that  our  ABA  working  group  was  just  reconstituted  and  reorga- 
nized here  the  last  2  or  3  weeks  and  we  have  a  lot  of  proposals 
here;  we  do  have  a  lot  of  ancestral  memories  and  very  good 
records — we  thought  about  it  very  carefully  10  to  12  years  ago  and 
we  did  not  think  it  proper  and  appropriate  for  Congress  to  pick  out 
who  on  the  President's  staff,  he  should  delegate  power  to  exercise 
this  kind  of  a  veto.  We  think  you  ought  to  leave  it  to  him  and 
though  you  can  say  he  should  articulate  what  he  does  or  does  not 
do. 

But,  again,  like  Boyden  says,  the  President  represents  everybody. 
He  is  the  only  person  elected  in  our  whole  system  to  do  that.  He 
is  supposed  to  look  at  the  world.  And  we  should  not  impose  judicial 
oversight  on  what  he  does  or  did  not  do  in  running  his  own  shop. 
I  think  the  most  important  thing  for  you  to  do  is  to  exercise  your 
authority,  your  responsibility,  and  you  tell  these  agencies  how  to 
use  the  power  you  have  given  them. 

The  President  has  authority  over  them,  but  the  policy  comes 
from  you  and  the  procedures  come  from  you.  You  have  the  ultimate 
decision  in  our  Government  on  what  the  policy  ought  to  be  and  how 
it  ought  to  be  implemented.  You  should  not  leave  it  all  up  to  the 
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President.  It  is  wonderful  to  have  him  in  there  pitching,  too,  but 
you  have  the  main  responsibiHty. 

Mr.  Gekas.  You  are  making  me  proud  to  be  a  Member, 

Mr.  Freeman.  You  ought  to  be.  And  you  are,  I  am  sure. 

Mr.  Bass.  I  would  just  add  that  if  you  cannot  delete  that  section, 
which  I  wholly  recommend  that  you  do,  it  would  strike  me  that  all 
the  0MB  actions  must  also  be  judicially  reviewable,  which  has 
been  a  notorious  problem. 

Mr.  Reed.  Let  me  follow  up  on  that.  Professor  Gellhom  talked 
about  the  standard  review.  The  timing  of  review  is  another  critical 
issue. 

Could  I  also  assume  that  the  panel  would  be  unanimous  or  near 
unanimous  that  the  review  should  not  be  a  preliminary  thing;  that 
it  should  be  when  the  final  rule  is  promulgated,  and  that  the  legis- 
lation should  be  amended  if  it  is  not  so  stated  today,  to  clearly  re- 
flect that?  Is  that  a  fair  comment?  Mr.  Bass.  Anyone,  please? 

Mr.  Freeman.  I  will  let  him  go  first  because  I  have  been  going 
too  first  and  too  fast. 

Mr.  Reed.  Mr.  Bass. 

Mr.  Bass.  I  think  the  biggest  concern  that  I  have  is  how  many 
bites  of  the  apple  occur  under  H.R.  9.  You  have  an  amendment  to 
the  Paperwork  Reduction  Act  which,  in  essence,  allows  for  review 
of  a  regulation  by  looking  at  the  information  collection  request.  You 
have  the  review  of  the  IRA.  You  have  another  potential  review 
under  a  possible  takings  analysis,  which  the  executive  branch  has 
an  Executive  order  on.  You  have  too  many  bites  of  the  apple  that 
are  going  on  here. 

It  makes  much  more  sense,  as  you  are  suggesting.  Congressman, 
to  bring  together  a  more  efficient  review  process. 

Mr.  Reed.  Mr.  Freeman. 

Mr.  Freeman.  Again,  this  is  another  problem  we  discussed  at 
great  length — we,  I  mean,  the  great  thing  about  S.  1080  is  every- 
body participated  in  it.  And  the  solution  which  came  up  in  S.  1080 
in  1982  was  to  say  that  the  agency — this  was  part  of  a  broader  re- 
form— under  certain  circumstance  was  supposed  to  give  people  in 
these  rulemakings  the  right  to  limited  cross-examination  on  critical 
facts.  S.  1080  also  said  the  agency  was  supposed  to  give  them  the 
right  to  an  oral  hearing,  whatever  that  means.  S.  1080  had  a  lot 
of  other  things  in  it,  too,  but  one  of  them  was  the  right  indirectly 
to  regulatory  analysis. 

Now,  on  appeal,  you  could  appeal  the  failure  of  the  agency  to  fol- 
low these  procedural  requirements  if  you  could  show  that  the  agen- 
cy's failure  to  do  so  undercut  the  principal  underlying  basis  for  the 
rule.  So  if  you  did  that  here,  you  would  give  citizens  a  meaningful 
right  to  second-guess  the  agency  on  whether  this  is  a  major  rule 
or  not  imder  the  statutory  criteria. 

S.  1080  would  have  required  you  have  to  have  a  statement  of 
basis  and  purpose,  and  to  have  findings,  and  then,  finally,  all  the 
analysis  was  integrated. 

So  if  you  provide  us  all  the  procedures  S.  1080  would  have  re- 
quired, you  do  not  need  this  piecemeal  approach.  But  if,  however, 
you  do  not  have  the  other  safety  procedures  in  place,  you  leave  an 
opportunity  for  the  agency  to  evade  compliance  with  your  command 
because  it  never  lets  the  regulatory  analysis  evidence  in. 
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Mr.  Reed.  I  think  we  all  sense  we  would  like  one  shot  at  the 
problem  and  if  you  could  help  us  come  up  with  language  that 
would  do  that,  and  I  guess  we  could  go  back  to  S.  1080,  f  guess, 
which  is  the 

Mr.  Freeman.  Well,  I  am  sure  it  could  be  polished  up. 

Mr.  Reed,  Thank  you,  Mr.  Freeman. 

One  quick  final  point.  Professor  Gellhom  suggested  it  is  a  good 
thing  to  include  all  the  independent  agencies,  which  I  suppose 
would  be  the  SEC,  et  cetera.  We  have  received  comments  that  they 
would  feel  constrained  by  that  because  of  their  adversarial  relation- 
ship. 

But  I  am  wondering,  again,  if  there  is  near  unanimity  about  in- 
cluding all  independent  agencies  like  the  SEC,  et  cetera?  Is  that — 
a  nodding  of  the  head  is  sufficient. 

Ms.  Rogers.  I  would  say,  a  lot  of  the  regulatory  activities  take 
place  in  these  independent  regulatory  agencies,  and  if  ultimately 
the  concern  is  with  accountability  and  the  impact  on  the  public,  I 
think  we  really  do  have  to  consider  enhancing  the  accountaoility  as 
far  as  independent  regulatory  agencies  go. 

Mr.  Reed,  Thank  you  very  much.  Thank  you,  Mr,  Chairman,  un- 
less Mr.  Bass  has  a  quick  point. 

Mr.  Bass,  We  do  not  have  a  firm  position  on  independent  agen- 
cies, but  I  must  say  there  is  a  need,  if  you  move  in  that  direction, 
to  make  it  consistent  with  the  Paperwork  Reduction  Act,  which 
provides  for  an  override  of  an  0MB  action,  so  some  consistency 
needs  to  be  brought  to  bear, 

Mr,  Freeman,  The  ABA  is  on  record  as  supporting  the  applica- 
tion of  all  this  to  independent  agencies,  and  Phil  Harter  was  just 
telling  me  in  the  Carter  administration,  when  this  was  all  being 
discussed,  that  administration  wanted  to  include  them.  In  the  early 
days  of  the  Reagan  administration  there  was  thought  of  trying  to 
include  them  in  the  coverage  of  the  Executive  order,  but  that  the 
resistance  to  inclusion  came  from  congressional  committees  with 
oversight  over  those  independent  agencies, 

Mr.  Reed.  Thank  you  very  much. 

Mr.  Gekas.  Does  the  gentleman  from  Georgia  seek  recognition? 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  would  like  to  commend  this  panel,  I  think  par- 
ticularly in  some  of  the  questions  and  answers  here  there  has  been 
some  very  good  specific  information  supplemented  tremendously  by 
some  of  the  written  material  which  I  have  already  found  useful  in 
going  through  it  and  will  find  useful  in  further  work  on  this. 

Mr.  Chairman,  you  mentioned  that  Mr.  Bass  said  one  thing,  I 
think  you  said  "rocked  you,"  Something  else  he  said  floored  me, 
and  if  I  heard  you  correctly,  Mr.  Bass,  we  are  not  only  not  on  the 
same  wavelength  on  this  one  point,  but  we  are  in  a  different  di- 
mension. 

That  was  your  final  point,  you  said,  according  to  information  you 
had  seen,  there  was  really  no  significant  cost  to  industry  in  comply- 
ing with  many  of  the  recent  environmental  laws  such  as,  and  I  pre- 
sume you  mean  such  things  as  in  recent  years  the  changes  to  the 
Clean  Air  and  Clean  Water  Acts.  You  are  reading  from  a  different 
library  than  I  am.  I  think  the  costs  are  significant  in  many  of  these 
areas,  and  the  point  really  is  not  that  there  are  offsetting  increases 
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in  other  industries.  Certainly  whenever  we  pass  these  laws  there 
are  industries  that  develop,  but  that  is  not  really  the  point,  I  do 
not  think.  Did  I  hear  you  wrong? 

Mr.  Bass,  No,  you  did  not  hear  me  wrong,  Mr.  Barr. 

Mr.  Barr.  We  are  on  different  dimensions. 

Mr.  Bass.  The  reason  I  brought  it  up  almost  in  the  context  of  a 
non  sequitur  was  to  specifically  point  out  that  what  we  have  most 
often  heard  is  the  cost  impact  to  individual  companies,  or  even  po- 
tentially to  the  particular  sector.  And  there  is  no  doubt  that  that 
is  true. 

What  some  have  done  is  looked  at  the  macroeconomic  impacts. 
The  study  I  am  referring  to,  that  just  came  out  not  more  than  a 
few  months  ago  from  the  Economic  Policy  Institute,  looks  at  the 
macroperspective  and  then  breaks  it  down  into  subareas,  and  pre- 
cisely as  you  are  indicating,  there  was  enormous  impact  in 
subsectors.  Sub,  that  is,  not  some  subsectors.  However,  when  the 
overall  macropicture  was  brought  out,  it  saw  virtually  no  change. 
And,  in  fact,  it  actually  created  slightly  more  jobs,  although  it  was 
an  insignificant  amount. 

The  reason  for  this  is,  that  with  any  regulation,  such  as  the  no- 
tion of  trying  to  get  rid  of  the  ozone  depleters,  alternative  tech- 
nologies and  businesses  are  developed  in  order  to  comport  with 
those  new  requirements.  So  in  another  area  it  does  generate  jobs. 

What  I  think  is  important  and,  therefore  the  reason  I  brougnt  it 
up  was  not  to  debate  whether  a  regulation  costs  money.  Of  course 
it  does.  I  wanted  to  keep  it  in  the  context  of  what  impact  it  has 
on  the  overall  economy,  especially  since  numbers  have  been  thrown 
out  willy-nilly,  500  billion,  600  billion.  They  come  out  all  the  time. 
So  that  is  why  I  brought  it  up. 

And  I  recommend  tnat  you  take  a  look  at  the  study.  I  think  you 
might  find  it  illuminating. 

Mr.  Barr.  If  you  would  like  to  send  it  to  me,  I  will  look  at  it. 
I  think  that  some  very  learned  people  have  come  up  with  the  fig- 
ures, such  as  some  of  those  that  were  in  the  panel  preceding  you 
and  I  would  not  denigrate  them  by  saying  they  throw  them  out 
willy-nilly.  I  think  tnev  have  been  arrived  at  those  numbers 
through  careful  study  of  the  cost  of  these  regulations.  And  I  very 
strongly  continue  to  disagree  with  you.  I  have  seen  some  other 
studies  that  indicate  there  are  very  significant  costs  with  very  lit- 
tle, in  some  instances,  no  real  benefit  on  the  other  side.  But  I  cer- 
tainly would  be  happy  to  look  at  that  document,  if  you  would  send 
it  to  me. 

Mr.  Bass.  I  would  be  happy  to. 

Mr.  Freeman.  I  would  like  to  make  one  point  on  that.  I  was  in- 
volved indirectly  in  the  representation  of  utility  industry  in  the  re- 
cent rulemaking  that  both  Mr.  Hawkins  and  Boyden  Gray  referred 
to  on  emissions  trading  for  compliance  with  the  Clean  Air  Act 
amendments  that  required  the  electric  utility  industry  to  cut  down 
on  SO2  emissions  and  nox  emissions  from  powerplants.  One  of  the 
reasons  that  that  rulemaking  produced  satisfactory  results  from 
the  point  of  view  of  the  industry  regulated  was,  first  of  all,  you  had 
the  augmented  procedures  of  administrative  law  that  are  in  the 
Clean  Air  Act  to  supplement  the  Administrative  Procedure  Act. 
Those  procedures  are  not  in  the  Administrative  Procedure  Act  and 
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thus  are  not  applicable  to  other  agencies.  So  you  have  a  much  bet- 
ter record.  Rulemaking  procedures  were  close  to  what  was  envi- 
sioned for  everybody  in  S.  1080.  Second,  you  did  have  regulatory 
review.  You  did  have  a  cost-benefit  analysis  of  those  alternatives 
and  a  cost-effectiveness  analysis.  Just  the  kinds  of  things  we  are 
trying  to  talk  about  here.  So  it  shows  cost-benefit  analysis,  inter- 
agency review,  works  and  you  can  get  good  decisions  out  of  it.  That 
is  an  example  of  what  we  should  be  doing  more  of. 

I  contrast  that  with  a  statute  like  the  Superfund  Act,  which  the 
EPA  has  chosen  to  administer  that  statute  on  a  sort  of  ad  hoc 
basis.  When  it  issues  its  rules,  it  issues  them  in  the  form  of  guid- 
ance, not  proposed  rules  that  go  through  this  process.  You  get  to- 
tally different  kind  of  dollars  involved  there,  and  I  will  be  willing 
to  bet  you  that  most  of  those  dollars  are  not  needed  to  do  what 
should  be  done. 

Mr.  Barr.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  Well,  we  thank  you. 

Mr.  Reed.  Mr.  Chairman,  may  I  speak  out  of  turn  for  a  moment, 
and  thank  you,  and  commend  the  staff  particularly,  for  setting  up 
these  hearings.  They  have  been  most  informative,  most  fair,  and 
appreciate  your  cooperation  and  it  is  a  good  way  to  begin.  Thank 
you,  Mr.  Chairman. 

Mr.  Gekas.  We  thank  the  gentleman.  We  have  more  to  do  and 
we  are  extremely  grateful  to  the  panel  for  giving  us  additional 
headaches.  No,  but  we  do  appreciate  it.  Thanks  very  much.  The 
subcommittee  stands  adjourned. 

[Whereupon,  at  5:55  p.m.,  the  subcommittee  adjourned.] 
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